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Aggravated Assault 

The question whether a conviction of 
an offence against s. 20 of the Offences 
Against the Person Act, 1861, could, if 
the case were dealt with summarily by 
consent, be treated as a conviction of 
aggravated assault for the purpose of 
s. 4 of the Summary Jurisdiction 
(Married Women) Act, 1895, was de- 
cided in Cassidy v. Cassidy (1959) 228 
L.T. 42. 

The husband had pleaded guilty to 
assault causing bodily harm to his wife, 
having consented to be dealt with sum- 
marily, and the magistrates made an 
order of conditional discharge. The 
wife applied for a separation and main- 
tenance order. 

On appeal to the Divisional Court, it 
was held that a conviction under s. 20 
was a conviction of aggravated assault 
within the meaning of s. 43 of the 
Offences Against the Person Act, and 
did not become something less because 
it was dealt with as it might have been 
if the offence had been a common 
assault. This disposed of one point, but 
there remained the question whether the 
conviction ranked as such for the pur- 
pose of s. 4 of the Act of 1895, in view 
of the fact that the magistrates made an 
order of conditional discharge. Upon 
the construction of the words of s. 12 
(1) of the Criminal Justice Act, 1948, the 
Court held that the conviction did not 
so rank, and that therefore the wife was 
not entitled to an order. 

It had previously been held that the 
fact of the sentence being such as could 
have been passed in respect of a com- 
mon assault did not deprive the magis- 
trates of the power to act under s. 4 
of the Act of 1895: Woods v. Woods 
(1884) 50 J.P. 199: Powell v. Powell 
(1889) 53 J.P. 519. 


Man Importuning Woman 

Under the provisions of the Vagrancy 
Act, 1898, now replaced by the Sexual 
Offences Act, 1956, there were, we be- 
lieve, a few prosecutions against men 
for persistently soliciting or importun- 
ing women in public, although there 
were those who thought that these pro- 
visions were intended to be used against 
the man who was inviting another male 
person to commit acts of indecency with 
him, and not men who solicited women. 


In a recent prosecution in a metro- 
politan magistrates’ court a man was 
charged with importuning in the street 
and it was alleged that he approached 
prostitutes and inquired if they were 
doing business and at what charge. 

The learned magistrate is reported as 
saying that it was a departure for the 
law to punish immorality instead of 
crime, and to have put the question ; 
what was immorality? To the question 
the prosecuting counsel replied that in 
his submission it was sexual intercourse 
outside the bond of marriage, which 
seems to us to be a sound definition for 
this purpose. It is still true that subject 
to few exceptions the law does not pun- 
ish immorality unless as in importuning 
for immoral purposes, the conduct 
alleged takes place in public or is such 
as to debauch the young or others who 
need special protection. Adultery and 
fornication are not criminal offences, 
though they are contrary to morality. 

The magistrate drew attention to an 
anomaly in the present position as be- 
tween the sexes. A man is liable to a 
much heavier punishment for soliciting 
a woman than is a woman who solicits 
a man for the same immoral purpose, 
even if the woman be a prostitute. 

In the result the man was convicted, 
but an order of absolute discharge was 
made. 


Committal for Sentence 

When a magistrates’ court commits 
a person to quarter sessions under s. 28 
of the Magistrates Courts Act, 1952, 
with a view to a sentence of borstal 
training, the powers of quarter sessions 
are limited to the passing of such a 
sentence, or alternatively to the pass- 
ing of a _ sentence or the making 
of such order as was within the 
power of the magistrates’ court. Where 
the committal is under s. 29 the powers 
of quarter sessions are wider, since the 
court may deal with the offender as if 
he had been convicted on indictment. 

The difference was exemplified in 
R. v. Dangerfield [1959] 3 All E.R. 88 
which came before the Court of Crimi- 
nal Appeal on appeal against sentence. 
Among the points dealt with by Lord 
Parker, C.J., who delivered the judg- 
ment of the Court, was that of com- 
mittal under s. 28 or s. 29. It was 
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desirable, in proper cases, to commit 
under s. 29, in order that the wider 
powers might be open to quarter ses- 
sions. 

No doubt the reference to proper 
cases was to the fact that committal 
to quarter sessions under s. 29 is 
limited to indictable cases tried sum- 
marily in which the magistrates’ court 
is satisfied that in view of the offender’s 
character and antecedents the court has 
not sufficient power of punishment. It is 
true that the majority of cases commit- 
ted for borstal under s. 28 are on con- 
viction of an indictable offence, and 
that in most of them the character and 
antecedents of the offender would justi- 
fy committal under s. 29. There are 
occasional instances, however, in which 
committal under s. 28 only would be 
appropriate. There is also the question 
of age, since although a person aged 16 
may be eligible for borstal training he 
cannot be committed under s. 29 unless 
he is at least 17. 


In R. v. Pegg (1952) W.N. 52; 36 Cr. 
App. Rep. 113, it was held that where 
magistrates are considering committing 
an offender to quarter sessions for sen- 
tence they should consider especially in 
the case of an offender approaching 
21 years of age, whether it would not be 
better to cormit him under s. 29, for 
the same reason as stated in the case of 
R. v. Dangerfield, supra. 


Driving Whilst Disqualified 

By s. 7 (4) of the Road Traffic Act, 
1930, the maximum punishment for the 
offence of driving while disqualified is 
six months’ imprisonment and a fine of 
£50. The offence is triable summarily 
(subject to the defendants’ right to claim 
trial by jury) and imprisonment is to be 
imposed unless the court, for special 
reasons, thinks that a fine will be an 
adequate punishment. 


For the majority of such cases the 
maximum penalty gives a court ade- 
quate power to deal suitably with the 
offender, but there are occasions when 
it would appear to be desirable for pro- 
vision to be made for such a case to be 
dealt with, in the discretion of the court, 
by the defendants’ being committed for 
trial and being liable, on conviction on 
indictment, to a higher penalty. In the 
Manchester Guardian of August 19, a 
case is reported of a man of 27 who was 
recently disqualified for driving for 10 
years, his sixth disqualification since 
1956. He was also sentenced to six 
months’ imprisonment for driving whilst 
disqualified and to three months, con- 
current, for driving whilst uninsured. 
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Details of his previous convictions are 
not given in this report but the 
chairman of the bench said “You 
have the most appalling record, the 
worst I have seen in my life.” For a 
man who has been five times disquali- 
fied since 1956 to be driving whilst dis- 
qualified is a much more serious offence 
than are many of the less grave indict- 
able offences and it seems worth con- 
sidering whether this offence should not 
be made a “s. 18” case with a higher 
maximum penalty if it is dealt with as 
an indictable offence. 


Justices’ Expenses 

From time to time questions have 
been raised in Parliament and else- 
where about the type of expense for 
which justices can submit claims and 
the scales of reimbursement allowed. 


For example, in 1957 Mr. W. R. 
Blyton, member for Houghton le 
Spring, asked the Secretary of State for 
the Home Department whether he was 
prepared to bring in legislation to 
provide expenses and loss of wages for 
magistrates attending quarter sessions. 
Mr. Butler replied in the negative, 
citing with approval the views ex- 
pressed in the 1948 report. of the Royal 
Commission on Justices of the Peace 
(Cmd. 7463). 


The Royal Commission examined 
the expenses of justices under the three 
heads of travel, subsistence and loss of 
remunerative time. While there was a 
good deal of support for the applica- 
tion of the local authority expenses 
scales the Magistrates’ Association, 
while agreeing to payment of travelling 
expenses, did not think it right that 
payment should be made for loss of 
remunerative time. The Commission 
agreed with this view, arguing in sup- 
port that the fact that the work of a 
justice of the peace involved some self- 
sacrifice and loss added to the esteem 
and respect in which the justice is held 
by the community at large. 


The Merthyr Tydfil magistrates sub- 
sequently took up the running. Last 
year the Merthyr Tydfil magistrates’ 
court committee forwarded a resolu- 
tion to the Central Council of Mazgis- 
trates’ Courts Committees asking that 
provision should be made for meeting 
the financial loss incurred by justices 
in the course of their duties. In the 
course of the discussion the reports 
of the Roche Committee and the Royal 
Commission were mentioned but it was 
asked whether in 1948 it had been fully 
appreciated how great would be the 
burden borne by justices in busy 
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divisions. It was also pointed out that 
justices who were county and county 
borough councillors could often claim 
financial loss and subsistence allow. 
ances where council work and judicial 
duties were undertaken on the same 
day. 

The last point is not really a valid 
one in theory: the councillor is not 
entitled to draw an additional penny of 
expenses because he has carried out 
duties as a justice on a particular day. 
Nevertheless we can appreciate the 
feeling of injustice which can arise in 
some cases. Take the case of two 
miners, both justices of the peace but 
only one a councillor. If a miner 
does not report at the pit head at the 
right time when the shift is going down 
he can do no work that day: there is 
only one time for going down and that 
is before the coal starts coming up. 
And, of course, once down he cannot 
come up until the shift ends. So even 
if a council or committee meeting lasts 
only half an hour the councillor is 
unable to do any work that day and 
therefore entitled to receive £2 as 
financial loss allowance. If both then 
sit at court for, say, three or four hours 
the councillor is covered but there is 
no compensation for the justice. 


Of course this does not matter so 
long as the views of 1948 prevail. The 
justice certainly suffers financially for 
his public spirit: even if his duties take 
him to London he can only claim 
£1 17s. 6d. for an overnight stay: 
elsewhere the figure is only £1 10s. 


Let us hope he gets the respect he 
deserves. 


Report of the Prison Commissioners 


It was only to be expected that the 
continuing increase in serious crime 
would result in an increase in commit- 
tals to prison and borstal. Modern 
legislation has attempted to reduce the 
numbers of young offenders and first 
offenders sent to prison, but the volume 
of grave crime has been such as to com- 
pel the courts to resort to sentences in- 
volving detention of some kind for the 
protection of the public. Prisons are 
still overcrowded and in 1958, there 
were 6,000 sleeping three in a cell. 


The Report of the Prison Commis- 
sioners for 1958 is rather depressing 
reading. The one bright feature is that 
in spite of difficulties of many kinds the 
Commissioners are going forward to the 
utmost of their ability with their plans 
for improvements in the system. Re 
search and study go on, and after-care 
receives due attention. Fortunately, the 
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improvement in the rate of recruiting 
prison officers continued throughout 
1958. 


The total daily average population of 
prisons and borstals was 25,108 in 1958 
against 22,368 in 1957, of all receptions 
of men into prisons during 1958 more 
than 44,000 were of men not under 
sentence. Of the total receptions of 
persons under sentence of imprisonment 
from criminal courts other than courts- 
martial, 67°8 per cent. were sentenced 
to terms of not more than six months 
which allows little possibility of con- 
structive training. It is stated that for 
each of the years 1954 to 1958 from 38 
to 44 per cent. of prisoners received on 
remand or for trial, were not sub- 
sequently received in prison on convic- 
tion 

The total number of escapes from 
both open and closed prisons increased 
during the year, even allowing for the 
rise in population. There were 205 
escapes in 1958 as compared with 165 
in 1957 and 116 in 1956. 


Interesting experiments have been 
made in the employment of prisoners 
in work for outside undertakings. Con- 
sultative committees including local in- 
dustrialists have been set up at some 
local prisons in order to make known to 
employers the needs and capabilities of 
the prison labour force. Education con- 
tinues, and the hostel scheme has been 
extended. 


Young Offenders 


The number of offenders under 21 
sentenced to imprisonment rose from 
1,574 to 1,782, and of those sentenced to 
borstal training from 2,367 to 3,047 as 
compared with 1957. Young prisoners’ 
centres have been filled to capacity, and 
many young prisoners have had to wait 
for months in the overcrowded and 
generally unsuitable local prisons before 
transfer. Many others have failed to be 
transferred at all. Four new borstals 
were opened during the year, but even 
so most boys, at the end of the year, 
were still waiting about eight weeks in 
their local prisons before reaching the 
reception centres. In spite of all diffi- 
culties the number of absconders was 
85 per cent. lower than in 1957. 


_ Most offenders sentenced to correc- 
tive training are still young, and here 
again the report records a substantial 
increase in numbers. 


We have several times called attention 
to the need for more detention centres. 
The report states that sites have been 
chosen for new detention centres in the 
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North, East and West Riding and work 
will start as soon as possible. Search 
continues for other suitable premises in 
other parts of the country. 


Moveable Dwellings 

For several years past the local 
authority associations have expressed 
growing concern at the increased use of 
caravans for permanent residential oc- 
cupation and have urged that there 
should be greater control over such user 
by more effective planning control. In 
particular the Minister of Housing and 
Local Government has been pressed to 
introduce legislation to amend s. 269 of 
the Public Health Act, 1936 which gives 
local authorities certain powers in this 
matter. 

This subject generally, is now being 
considered on behalf of the Minister by 
Sir Arton Wilson and a questionnaire 
has been sent to local authorities to 
obtain facts about the problem in their 
respective areas. Certain investigations 
are also being made by the Social Sur- 
vey Organization. The local authority 
associations have been invited to sub- 
mit evidence to Sir Arton Wilson. The 
Urban District Councils Association, in 
their memorandum, has pointed out 
that it is extremely difficult for a local 
authority to keep check on the number 
of days a particular caravan has been 
on a particular piece of land; and that 
in licensing a site a local authority has 
no power to limit the period of the 
licence. It is suggested that whilst the 
existing planning law may be quite satis- 
factory in cases where a local authority 
intends giving planning consent, in all 
other respects, it is a complete failure. 
The association has suggested, therefore, 
that the control of caravans should be 
brought under one code which would 
set out certain standards to enable a 
local authority effectively to regulate a 
site. 


Foam in Rivers 

Some years ago we were among the 
first newspapers to call attention to 
what was then the new phenomenon of 
foam in rivers. This was caused by 
secondary action of household deter- 
gents, which have passed into the 
rivers, usually by way of plant where 
sewage and other effluents were treated. 
The phenomenon was regarded at first 
as rather a joke—journalists noticed 
that swans on Shakespere’s Avon had 
no evident objection to a bank of foam 
some six ff. high near Stratford church. 
The foam was an indication of the 
amount of liquid waste, chiefly from 
dwelling houses, passing into this and 
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other rivers, but was believed in itself 
to be harmless enough. Later, it was 
found that the elements in water in 
which detergents were dissolved, which 
produced the foam, were not only in- 
capable of treatment themselves by 
ordinary sewage plants but interfered 
with the normal action of biological 
processes used for treating deleterious 
matters. A technical committee on 
synthetic detergents was appointed by 
the Minister of Housing and Local 
Government, with co-operation from 
manufacturers, and their discussions, 
about which information has been pub- 
lished from time to time, led to further 
scientific research. A report was pub- 
lished in May, 1959, by H.M. Station- 
ery Office upon the laboratory work of 
the Department of Scientific and Indus- 
trial Research in 1958, entitled Water 
Pollution Research, and this gives some 
hope that there may be new detergent 
materials free from this particular 
objection. These materials have still, 
we understand, to be accepted by the 
manufacturers and for this there will 
have to be trials on a commercial scale. 
Meantime, a popular scientific broad- 
cast by the B.B.C. gave some curious 
information about foam. It was said 
that some popular detergents now in 
use contain a foaming element which 
has no cleansing value, and is added 
merely because those who buy the pac- 
ket believe there is virtue in a quantity 
of foam. On the other hand it was 
said that this added element passed 
away quickly, and was not responsible 
either for difficulties in the sewage 
plant or for the foam in rivers, which 
arose from constituents in the detergent 
proper, which were released after this 
had mixed with water and had done 
its work, and long after the artificial 
primary foam had passed away. The 
whole thing is an interesting aspect of 
modern life, showing the complications 
introduced by susceptibility to advertis- 
ment and by the ingenuity of manu- 
facturers. 


Fixtures and Fittings 


The Landlord and Tenant (Furniture 
and Fittings) Act, 1959, did not, so far 
as We saw in the first half of this year, 
attract much notice in the general press. 
It began in the House of Commons as 
a private member’s Bill which was sup- 
ported by the Government, and the 
small degree of notice which it attracted 
outside may have been due to its general 
acceptance. In face of this general 
acceptance, it now seems surprising that 
no similar statutory provision had been 
made at earlier stages of the control of 
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rents. The most obvious way to defeat 
rent restrictions is to charge a premium, 
and then keep the rent itself within the 
statutory limits. Parliament has made 
various provisions about premiums, 
gradually tightening the law both by 
way of criminal sanction and by way 
of enabling a tenant to claim refund of 
the premium. Section 3 of the Land- 
lord and Tenant (Rent Control) Act, 
1949, provided that where the purchase 
of furniture and fittings or other articles 
was made a condition of the grant or 
assignment of a controlled tenancy any 
sum charged over and above a reason- 
able price was to be treated as a pre- 
mium. The reasonable price had to be 
decided with due regard to all the cir- 
cumstances. Carpets and tenant’s fix- 
tures would usually have a greater value 
where they had been placed by a former 
occupier than if they were taken out and 
sold second hand. So far the protection 
given to an incoming tenant worked 
reasonably well but it did not go far 
enough. It had been notorious ever 
since the Act of 1949 that tenancies are 
commonly offered subject to the pur- 
chase of furniture and fittings and that 
the prices asked were often unreason- 
able and indeed extortionate. This came 
about because the law did not step in 
until there had actually been a sale of 
furniture or fittings, at which stage the 
tenant, having gone into possession 
(which is what he wanted), would sel- 
dom re-open the matter in the courts. 


It was only the tenant who could do 
so. The Act of 1959 creates two new 
offences. The first is to offer fixtures 
and fittings as a condition of a grant or 
assignment of a tenancy at a price which 
the seller knows or ought to know is 
unreasonably high. This in effect puts 
the burden of proof on him, if he is 
challenged, and the challenge can be 
made at the earliest stage instead of 
after the buyer has completed the con- 
tract. The second offence is to fail to 
furnish an inventory of fixtures and 
fittings, specifying the price asked for 
each article, to a person who is supplied 
with particulars of the tenancy. The 
other weakness of the existing law, that 
it only worked upon complaint by the 
person who had paid the money, is met 
in the new Act by giving a power of 
action to local authorities. They can 
enter premises upon a proper notice and 
if necessary with a warrant from the 
justices, and if they are of the opinion 
that an offence has been committed they 
can prosecute. 

We do not expect that there will be 
many prosecutions by private persons or 
indeed by local authorities, but if local 
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authorities show themselves prepared to 
use their investigating powers it may be 
expected that a large part of the evil 
will die away. It would be too much 
to expect that it will be wholly stopped, 
because so long as the housing shortage 
continues there will be persons who will 
do almost anything to meet a desperate 
need, and there will be other persons 
prepared to incur risk in taking advan- 
tage of their need. But at least Parlia- 
ment has provided what should be a 
more effective remedy than existed 
formerly. The Act came into operation 
on August 29, and thereupon s. 3 of the 
Landlord and Tenant (Rent Control) 
Act, 1949, was repealed in so far as it 
enabled a person asked to purchase fur- 
niture to require a written statement of 
the price demanded. 


The Act does not interfere in any way 
with the sale of fixtures and fittings to 
an incoming tenant at a valuation or 
indeed at a reasonable price agreed 
between the parties, nor does it touch 
sales which are not made a condition 
of a grant or assignment of a tenancy. 
Moreover, it does not apply at all unless 
the tenancy granted or assigned is one 
which already falls within s. 2 of the 
Landlord and Tenant (Rent Control) 
Act, 1949, which prohibits the require- 
ment of premiums, or that section as 
extended by s. 13 of the Rent Act, 1957. 
In other words the new Act stops a gap 
in the existing law, and does not intro- 
duce a new offence in relation to busi- 
ness transactions which are already 
treated as legitimate. 


The Public Works Loan Board 


The 84th annual report of the board 
covers the financial year 1958-59. 


From its own point of view the board 
has had an eminently satisfactory year. 
The total of loans advanced was the 
lowest post-war figure, being only £44 
million, whereas repayments were al- 
most double at £83 million. This is the 
first post-war year that such a position 
has been reached: it is of course due 
to the decline in loans advanced by the 
board. 


For the record these are the amounts 
lent in certain years: 


£ 
1952/53 436,000,000 
1955/56 364,000,000 
1956/57 121,000,000 
1957/58 116,000,000 
1958/59 44,000,000 


It was in 1956 that the policy of 
forcing local authorities on to the open 
market was inaugurated. 
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The board primly “ records its appre- 
ciation of the co-operation of local 
authorities in raising finance on their 
own credit from other sources and thus 
reducing their demands upon the Ex. 
chequer.” It records no opinion about 
the demands upon the Exchequer by the 
nationalized industries, who have alj 
their capital requirements found for 
them by the same Exchequer. 


National statistics of total local 
authority borrowings for 1958-59 are 
not yet available. The latest figures 
published are for 1956-57: these show 
that amounts advanced by the Board 
then represented 22 per cent. of all local 
authority borrowing. The amounts ad- 
vanced in 1958-59 are therefore likely 
to be less than 10 per cent. of loans 
raised by the local authorities. 


The report discloses that in England 
and Wales not a great deal of use was 
made of the concessions announced in 
the 1954-55 Report whereby borrowers 
could apply to raise loans for less than 
the maximum period authorized for re- 
payment. Only 24 per cent. of their 
requirements were raised in this way by 
rural district councils and five per cent. 
by urban districts. In Scotland, how- 
ever, practically a quarter of total loans 
raised were advanced for reduced 
periods: it looks as if north of the 
border they were more determined to 
eliminate liabilities in the shortest pos- 
sible time. 


Fees received from borrowers amoun- 
ted to £88,000 but even at this com- 
paratively low level there was still a 
surplus available for the Exchequer 
after all staff and other expenses had 
been met. A fee of 4s. is payable for 
every £100 or part of £100 advanced: 
it is intended to cover the cost of 
examining applications for loans, mak- 
ing advances and maintaining accounts 
over the periods of the loans, and the 
cost of debt management in respect of 
money provided for the Local Loans 
Fund. The board never present 
complete accounts of their receipts and 
payments under this head, which from 
their point of view is understandable, 
because if figures were produced it is 
probable, to say the least, that over- 
charging would be revealed. Since the 
war fees of about £6,900,000 have been 
received: attributable expenses have 
amounted to only a small fraction of 
this sum. If the annual surplus had been 
dealt with on sound accountancy prin- 
ciples it would have been invested: the 
resulting interest would have been much 
in excess of the appropriate annual 
charges of the board. 
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As it is local authorities are paying 
more than they should, and because the 
board will not adjust its fee the com- 
mercial loan brokers will not either. 
Local authorities are thus forced to pay 
these inflated amounts for their services 
also. 





The Radcliffe Committee and Local 
Authority Borrowing 


The report of this committee—its full 
title is the Committee on the Working of 
the Monetary System—is a document of 
360 pages, divided into 12 chapters and 
three appendices. 


We do not propose to discuss its more 
general propositions. Nevertheless, we 
imagine few will disagree with the view 
expressed in the report that in a 
developed economy such as that of 
Great Britain monetary policy and the 
monetary authorities must be subject to 
political direction, and that monetary 
policy is not by itself sufficient to con- 
trol the economy. 


We are particularly concerned here 
with the views of the committee on 
capital financing by local authorities 
which, we may perhaps be forgiven for 
noting with pleasure, coincide with 
those expressed from time to time in 
this journal over the past few years. 


For example, in an article entitled 
“Local Authority Borrowing Now” 
(120 J.P.N. 455) we ventured to dis- 
agree with the policy of forcing local 
authorities individually on to the capital 
market. We said that we could see no 
objection to providing the Public Works 
Loan Board with funds by an issue of 
Government stock, which should then 
be freely available to local authorities ; 
and went on: “ Surely it must be better 
for public funds, or in other words the 
taxpayer and ratepayer, that there 
should be concerted action by bor- 
rowers instead of the present lament- 
able free-for-all where lenders crack the 
whip and the weaker brethren among 
the local authorities . . . agree to pay 
higher rates than the general situation 
justifies. No inflation is caused by rais- 
ing required capital in one operation 
instead of in small and expensive frag- 
ments.” 


_ The committee point out that there 
is in practice no ultimate danger of 
default by local authorities and that the 
yield differential against their securities 
is accounted for by their inferior mar- 
ketability. It is then argued that on 
three grounds there would be advantage 
i centralizing all borrowing through 
the Public Works Loan Board. First, the 
sums are large and it is better that the 
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timing should be completely at the dis- 
cretion of the monetary authorities. 
Secondly, “the fragmentation implied 
by independent borrowing involves un- 
necessary cost.” Thirdly, the level of 
local authority capital investment is 
now largely determined by the require- 
ments of social legislation and is closely 
controlled by the Central Government. 


The committee do not ignore the im- 
portance of the local loan market but do 
not over-rate it either. It is plain that 
local authorities have operated on a 
large scale in the national market also, 
and have attracted funds by offering 
much more expensive terms than have 
to be offered by the Central Govern- 
ment. 

In our 1956 article we gave examples 
of the interest rates which local authori- 
ties had to pay for loans of various 
periods and the lower rates on compar- 
able Government stocks. The only 
conclusion, we said, was that local 
authorities were being made to pay 
heavily by lenders taking advantage of 
their strong position. 

The section of the report dealing with 
local authority borrowing concludes 
with the words “it is better that the 
Exchequer should do the borrowing.” 
We agree, and hope that the Govern- 
ment of the day will act on this definite 
and unanimous recommendation of an 
expert committee. 


Interest of Councillors in Contracts 

The executive council of the Urban 
District Councils Association submitted 
a useful memorandum to the annual 
conference on the construction of s. 76 
of the Local Government Act, 1933, 
as affecting the interest of members of 
local authorities in contracts. Refer- 
ence is made in particular to the case 
of Rands v. Oldroyd [1958] 3 All E.R. 
344. It is pointed out in the memoran- 
dum that where the pecuniary interest 
is direct on the part of the individual 
councillor, no difficulty arises in know- 
ing whether the section applies. Nor 
in deciding whether or not a pecuniary 
interest exists where it is derivative 
through a husband or wife. But ques- 
tions of whether there is a derivative 
interest in the case of councillors who 
practice in certain professions, e.g. 
solicitors are more difficult. In referring 
to the power of the Minister to grant 
dispensations under subs. (8) it is noted 
that the vast majority of cases have 
related to councillors who have had a 
pecuniary interest through being tenants 
of a council house. It seems to be the 
present practice to grant dispensations 
to discuss, but not to vote, quite freely. 
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Dispensation to discuss and also to vote 
is not normally given, but can be 
secured from the Minister where, if it 
were not granted and the restrictions 
of the section about voting remained in 
force and by operating in relation to 
councillors who are tenants of council 
houses, a majority party on the council 
would be deprived of the majority 
which they would otherwise have. The 
executive council submitted various 
proposals for the amendment of the 
section. One proposal is that general 
declarations should be abandoned. 
Another is that instead of declarations 
of interest being made at the commence- 
ment of a meeting, they should be made 
when a particular topic in which there 
is a pecuniary interest comes before the 
meeting. 


Mechanically Stoked Furnaces 


The Minister of Housing and Local 
Government has laid before Parliament 
an order under s. 11 (4) of the Clean 
Air Act, 1956, exempting furnaces 
fired by modern mechanical stokers 
from the operation of smoke control 
orders on certain conditions, where the 
mechanical stoker was installed on or 
after December 31, 1956. The exemp- 
tion of these furnaces is conditional on 
the proper installation, maintenance, 
and operation of the mechanical stoker 
so as to minimize the emission of 
smoke. It is also a condition that fuel 
of the type for which the mechanical 
stoker was designed shall be used. If 
these conditions are not observed the 
exemption will lapse. The furnaces 
exempted by the order when observing 
the conditions of exemption are, in the 
Minister’s view, capable of operation 
without emitting smoke or any substan- 
tial quantity of smoke. The reference 
in the order to the installation of the 
mechanical stoker on or after Decem- 
ber 31, 1956, is linked to s. 3 of the 
Clean Air Act, 1956, which came into 
operation on that day. That section 
states that no furnace shall be installed 
unless it is so far as practicable capable 
of being operated continuously without 
emitting smoke when burning fuel of 
a type for which it was designed. A 
circular has been sent to local author- 
ities drawing their attention to the new 
order,-and asking them to consider the 
exemption of mechanically fired fur- 
naces installed before December 31, 
1956, where they are satisfied that the 
furnace can be operated as smokelessly 
as those exempted by the order. Local 
authorities are also asked to consider 
similarly the exemption of furnaces 
burning pulverized fuel and furnaces 
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fired by wood waste. The effect of the 
new order and of the circular to local 
authorities should be to remove any 
doubts which have existed hitherto, 
about the continued use of solid fuel in 
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smoke control areas in mechanically 
fired furnaces. The only order pre- 
viously made by the Minister was the 
Smoke Control Areas (Exempted Fire- 
places) Order, 1957, which gave exemp- 
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tion to fireplaces specially designed or 
adapted for combustion of liquid fuel 
on condition that the fireplace was in- 
stalled, maintained, and operated to 
minimize the emission of smoke. 


THE HOMOSEXUAL OFFENDER 


By W. LINDESAY NEUSTATTER, M.D., B.Sc., M.R.C.P., Physician in Psychological Medicine at the Royal Northern 
Hospital, London, N.7. 


Homosexual offenders are often a cause of great concern to 
the courts. The latter have the grave responsibility of balanc- 
ing what is in the best interests of the community—which is, 
of course, the court’s primary concern—against what is best 
for the offender. The two are not necessarily contradictory, 
for what is best for the offender may coincide with what is 
best for society. It is a subject on which psychiatrists are 
frequently consulted, and this article is an attempt to answer 
some of the main questions which arise in connexion with the 
homosexual offender. 


A. What are the causes of homosexuality ? 


No one really knows. Malfunction of the ductless glands 
has been suggested, but there is no satisfactory evidence to 
support this theory. Psychological theories postulate that fear 
of ordinary sexuality may be a cogent factor. Thus an unsatis- 
factory sexual upbringing, or feelings of inferiority making a 
young man too shy to approach girls, fear of contracting 
venereal disease, etc., may inhibit the proper development of 
the sexual instinct. This causes it to be “fixated” at the 
pubertal stage of development, where even boys who grow 
up quite normally often show transient homosexual inclina- 
tions. Bringing up boys in a very “ girlish °° way may also be 
a cause. (The same factors “in reverse” apply to girls, but 
are irrelevant here as female homosexuality does not come 
within the scope of the criminal law). The combination of a 
weak father and dominant mother appears sometimes to have 
a deleterious effect on proper development, and the late Dr. 
Stekel believed that when a boy felt rejected by his mother, 
this set up an antagonism to women for which he compensated 
by turning to men for affection. A very thorough and interest- 
ing study by Kalmann on identical twins suggests that inborn 
factors may be the ultimate cause. 


Often a history of seduction in youth is obtained. The 
undesirability of such an occurrence needs no stressing, and 
in the case of a youth who has a tendency towards homosexu- 
ality, it may be the determining factor in accentuating this 
tendency. Nevertheless, seduction as the prime cause of homo- 
sexuality is probably very much less common than is generally 
believed. In quite a number of cases it occurs because a boy 
already homosexually disposed, acquiesces, and in others 
because a boy with little moral sense allows himself to be 
seduced, not because he is homosexual, but for some ulterior 
motive such as money. These are factors which need to be 
considered when assessing the harm which an offender has 
done. (The question of his treatment is discussed below.) 
One point, however, which should be stressed, and which is 
not always sufficiently appreciated by inexperienced psychia- 
trists, is that paedophiliacs—men who are prone to molest 
boys—should not in any circumstances be allowed to continue 
in work involving contact with children or youths. Thus, if 
a paedophiliac schoolmaster is put on probation, a change of 
occupation should be insisted on as a condition. 





B. Is homosexuality a disease ? 


The Wolfenden Report did not regard it as such, nor does 
Kinsey in his classic work on sexuality. Indeed, the latter 
regards it as a natural deviation of the sexual instinct, which 
ranges from the 100 per cent. heterosexual to the 100 per 
cent., homosexual with a large group of bisexuals in between. 


C. Are homosexuals more anti-social, unstable or degenerate 
than heterosexuals ? 


There is no evidence of this. The lay public generally 
knows only of the more obvious cases called “ nancy boys” 
or “ queers,” and of the male prostitutes, who, as a rule, are 
neither. It knows nothing of the large number of homosexuals 
who are not recognizable as such. The latter—apart from 
their sexual deviation—are no less good or bad, moral or 
immoral, than their heterosexual brothers and sisters. Many 
are industrious, upright, and often gifted members of the 
community. It should be noted that appearances are quite 
deceptive. Masculine-looking types may be passive homo- 
sexuals, or vice versa; one individual may be both active 
and passive; and, as the Wolfenden Report states, there is no 
evidence that buggery, despite the common belief to the con- 
trary, is the expression of a particularly depraved personality. 
Many homosexuals are very distressed by the knowledge that 
they will never be able to have the pleasures of a married life 
and children, which the normal man can enjoy. 


Much of the prejudice against homosexuals almost certainly 
arises through confusing the psychopath, who happens to be 
homosexual, and in whom homosexuality is only one facet of 
a disorder and anti-social personality, with the stable homo- 
sexual. 


D. Are homosexual acts in the nature of compulsive or 
irresistable acts, such as occur in the case of certain 
psychoneurotics ? 


The answer, with rare exceptions, is “no.” The ability of 
the homosexual to control his sexual impulses varies, as it 
does in heterosexuals; some have strong powers of self- 
control, others not. It must be remembered, however, that the 
heterosexual can be sustained in his efforts to remain chaste 
by the possibility of marriage, and he is not thrown in the 
way of temptations which beset the homosexual. Thus, the 
sexes do not mix in the nude in changing rooms and service 
camps, and do not use the same lavatories. To suggest that a 
man should be put in charge of a girl’s dormitory sounds 
laughable, but the parallel of this may happen to the homo- 
sexual teacher. Naturally he should not allow himself to be 
put in such a position, but human nature is frail; hence it 
would be very desirable if those selecting men for posts which 
bring them into intimate contact with youths, were sometimes 
more suspiciously-minded than they seem to be when making 
such appointments. 
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E. Do homosexual practices between adults lead to offences 
against boys ? 

This is a commonly held belief, but the answer in the great 
majority of cases is, fortunately, “no.” Dr. Dennis Parr, 
addressing the Royal Society of Medicine, stated that of 200 
homosexual patients he investigated, 29 had impulses towards 
pre-pubertal boys, but only four of these had committed acts 
with both men and boys. He finds that there is no evidence of 
a tendency on the part of those homosexuals who prefer adults 
to commit acts with young boys. The belief has probably 
arisen because certain psychopaths, who may even combine 
ordinary heterosexual relationships with multiple perversions, 
will turn from men to boys in order to sample different 
experiences. But these cases are fortunately rare. 


F. How far are psychiatric reports necessary ? 

As the Wolfenden Report points out, other considerations 
apart, there is a limit to the amount of time psychiatrists can 
devote to this problem. My view would be that only if the 
accused is likely to be subject to a heavy penalty, or is 
known to be abnormal or peculiar, is a report really essential. 


G. What can treatment effect ? 
Treatment needs to be considered under two headings: 
(i) Radical measures aimed at cure. 
(ii) Palliative measures aimed at enhanced self-control. 


(i) Radical measures aim at replacing homosexual impulses 
by normal ones. If the patient is young, the task is easier ; 
even more important is the presence of heterosexual as well 
as homosexual desires. Treatment is essentially along psycho- 
logical lines; very occasionally, glandular treatment has a 
part to play. The psychiatrist’s help is especially called for 
where the homosexuality appears to be the outcome of faulty 
sexual upbringing where as mentioned above feelings of in- 
feriority, shyness with girls, fear of V.D., etc., have made the 
patient fearful of ordinary sexuality. If the patient can be 
helped to overcome these fears and inhibitions, then the way 
lies open to normal sexuality. In my view it is very difficult 
to effect any radical change, though the outlook is better the 
more evidence there is of co-existing heterosexual impulses. 


(ii) Palliative measures. 


Courts are essentially concerned to ensure, if they can, that 
the offence is not repeated. Here the help of social and relig- 
ious agencies, the probation officer, etc., can greatly supple- 
ment and at times replace psychiatric aids. Some psychiatrists 
advocate the use of stilboestrol in assisting the patient to 
control his impulses. This is a chemical substitute for the 
female glandular secretion, oestrin. If it is taken regularly, 
it can inhibit or greatly reduce sexual desire, and under com- 
petent direction it can be taken for long periods without 
danger. The practical difficulty is that, as in the case of 
alcoholics who are given medicaments in order to overcome 
their craving for drink, success demands faithful co-operation 
from the patient. 


Whatever the means of treatment, success in attaining self- 
control will depend very much on the patient’s personality. If 
he is a psychopath—that is a constitutionally unstable indi- 
vidual, feckless in all directions—nothing can be promised. 
Nor can it in the case of those paedophiliacs who are without 
scruple, as opposed to those who are genuinely contrite. For 
the former have a fundamental disinclination to alter 
their ways, and it is this disinclination, rather than the 
strength of their impulses which makes them such a poor 
therapeutic proposition. Other patients can be plagued by the 
most powerful impulses, yet they co-operate to the utmost of 
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their ability, and though they too may be difficult therapeutic 
problems, they are deserving of any help that can be given 
for them. 


It is clear, then, that one must be guarded in what one can 
promise of treatment, and be content with modest results. But 
against this must be set the inefficacy of punishment. 


H.Is prison useful in deterring homosexuals from sexual acts ? 

Goal has one very obvious defect as a means of punishment, 
and certainly of reform, in that it provides an entirely male 
atmosphere. Homosexual offences very often occur in states 
of depression, and the undermining of an otherwise respect- 
able individual’s self-esteem by imprisonment may well make 
him prone to commit further offences rather than the reverse. 
Doctor F. H. Taylor, a consultant psychiatrist and a one-time 
prison doctor of considerable experience, gives it as his opinion 
that imprisonment is singularly inefficacious where homo- 
sexuals are concerned. Where prison sentences are given, it 
would appear that their chief value lies in their being a means 
of “ preventative’ detention. Yet looked at from this angle, 
where recidivist offenders—especially unscrupulous paedophi- 
liacs—are concerned, even long sentences are useless. As 
such offenders often have a marked pathological make-up, in- 
definite detention in an institution—e.g., a prison hospital— 
with the primary emphasis on removal from the community 
rather than punishment, would seem a more logical procedure 
than the present one. Possibly some such disposal may be 
feasible under the new Mental Health Bill. 


It will be seen that the problem of homosexuality is an 
extremely difficult one, for it is a condition which is very 
hard to treat, and on the other hand punishment is apt to be 
ineffective. Hence in a desperate attempt to stop homosexual 
practices, “ Draconian penalties,” to quote Dr. Hermann 
Mannheim (once a Judge himself), have resulted. From my 
own fairly wide experience of the courts I would say that they 
administer the law with the utmost humanity. Nevertheless 
they cannot allow it to be flouted, and may at times be forced 
into giving sentences in whose efficacy they themselves do not 
really believe. For that reason, while it behoves a psychia- 
trist when appearing in court always to give a detached view 
of what can be done for any individual prisoner, I feel that 
if courts are to escape this dilemma the implementation of 
the Wolfenden Committee’s recommendations is a logical 
necessity. 


ADDITIONS TO COMMISSIONS 


EASTBOURNE 
Mrs. Dorothy Anderson Parsons, 10 Beachyhead Road, East- 


bourne. a 
Mrs. Ruth Pyemont, White Lodge, Willingdon, nr. Eastbourne. 


EAST HAM BOROUGH 
Mrs. Olive Mary Johnson, 512 High Street North, E.12. 
Mrs. Doreen May Matters, 82 Woodlands Avenue, Wanstead, 
E.11. 


LINCOLN CITY 
Mrs. Elinor Birkbeck, The White House, Grange Lane, Rise- 
holme, Lincoln. 
George Goddard Elsey, 13 Russell Street, Lincoln. 
Mrs. Gertrude Mary Harrod, 70 Ruskin Avenue, Lincoln. 


MAIDSTONE BOROUGH 
Edwin Francis Clifford, 277 Boxley Road, Maidstone. 
Albert William Harman, 49 Florence Road, Maidstone. 
Guy Patrick Rudgard, Henikers, Sutton Valence, Kent. 
Mrs. Sheila Betty Stewart, 30 Bower Mount Road, Maidstone. 
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CHILDREN’S CONTRIBUTION ORDERS 


By D.J.R. CLARK, Assistant Solicitor Berkshire County Council 


A newspaper recently reported that a family which had been 
maintained in various institutions over the last 10 years had 
cost the L.C.C. about £20,000. Ratepayers, particularly of the 
L.C.C., may have been staggered by this sum, but for those 
whose work lies in the administration of the Children Acts it 
will have been no surprise, for it is no more than an extreme 
example of many a similar case in their own authority. In 
theory the bill could be passed on to the parents of this £2,000 
a year family under the provisions of the present legislation, 
but in practice, although the procedure for so doing appears 
simple, experience shows that “ simple” must be qualified by 
“ deceptively.” The reporting >f this particular case prompts 
a consideration of some of the difficulties that lie in the way of 
obtaining reimbursement for the cost of maintaining children 
in the care of a local authority. 

The Basis of Liability 

The liability of a parent to make contributions to a local 
authority for the maintenance of a child arises when the child 
comes into the care of the council or is sent to an approved 
school (s. 87 of the Children and Young Persons Act, 1933, and 
part III of the Children Act, 1948). Most commonly the child 
is placed in care by the parent (s. 1, Children Act, 1948) or, 
less commonly, committed to care by a juvenile court as being 
in need of care or protection (s. 62 of the Children and Young 
Persons Act, 1933). The practice is that when a child is re- 
ceived into care, by which term is included, for the sake of 
brevity, committal to an approved school, the parent is asked 
to give particulars of his income and expenditure, and to pay 
a weekly sum calculated according to the council’s scale. In 
many cases the parent will comply, but if, as often happens, 
the parent refuses to disclose his income or to pay the sum he 
is assessed to pay, legal proceedings become necessary. 


Application for a Contribution Order 

When it becomes clear that a parent is unlikely to make 
regular payments, little time should be wasted in applying to 
the court for a contribution order, as arrears accruing before 
the order is made are not recoverable. Proceedings are insti- 
tuted by a complaint to the magistrates’ court for the petty 
sessional division in which the parent is living. The officer 
making the complaint should be authorized by a minute of the 
council or the appropriate committee to institute proceedings 
under the Children Acts in general and against the parent from 
whom the order is sought in particular. The advocate seeking 
a contribution order should therefore take into court a copy 
of the minute to avoid being embarrassed by a question as to 
his authority to institute the proceedings. To obtain a con- 
tribution order he must be able to establish these facts: 


1. The child to which the complaint relates is in the care of a 
council. If it is his own council, an officer of the children’s 
department can substantiate this, but difficulty may arise 
where the child is in the care of another council. Strictly, 
evidence of this fact can be given only by an officer of that 
council, but it is common practice to rely on a letter from 
the children’s officer to that effect. Applications have been 
known to fail where objection has been taken to the want of 
strict proof on this point. 

The practical solution where such an objection is raised is 
to ask the court that it be put to the parent that the child is in 
the care of the council, and if he disputes it, there is no alter- 
native but to adjourn the case so that the officer of the council 





having the care of the child can be brought to prove the point. 
It may be that the application is made in Berkshire and the 
child is in care in Devon, so that the attendance of the 
necessary witness would be costly and inconvenient. If it is 
pointed out to the parent that this cost may fall on him, he 
may withdraw his objection if it is not well-founded. Although 
this may appear to be expecting the parent to admit the case 
against himself instead of proving it, it would be quite imprac- 
ticable to have witnesses from a distance in attendance at 
every hearing just in case the point were taken. It should be 
remembered that these are civil proceedings and the magis- 
trates have discretion to admit as evidence statements made in 
a document under s. 1 (1) and (2) of the Evidence Act, 1938. 


2. The child is under the age of 16. The parent’s liability 
ceases after the child reaches 16 (s. 24 (2) of the Children Act, 
1948). The birth certificate produced by the officer of the 
children’s department in practice is accepted as proof of the 
age of the child, but strict proof may be necessary if the age is 
disputed. 


3. The defendant is a person liable to make contributions in 
respect of the child; that is the father or the mother of the 
child (s. 24 (1) and (2) of the Children Act, 1948). It seems 
that a putative father is not a father in this sense and that the 
appropriate method of obtaining contributions is by affiliation 
proceedings under s. 26 of the Children Act, 1948. 


The officer of the children’s department can usually testify 
to the facts. In addition, it will be helpful if he also puts 
in and proves the statement of income and expenditure sub- 
mitted by the parent as a basis on which the court can make 
an order. If the parent’s circumstances have changed, he 
can bring it up to date when he gives evidence himself. 


Arrears under a Contribution Order 

It happens all to frequently that a parent does not keep up 
the payments which he is ordered to make, arrears accrue and 
it is necessary to return to court to enforce the contribution 
order by ordering payments to be made to reduce the arrears 
or in default committing him to prison. Here again the com- 
plaint must be made to a justice in the petty sessional division 
in which the parent is living. The advocate should establish 
the liability of the parent by producing the contribution order 
and proving the arrears by evidence of the officer of the 
treasurer’s department who keeps the ledgers. 


The matter may be complicated by the fact that the child 
is in care of another authority. This situation arises often 
when a parent goes to live outside the area of the authority 
where his child is in care. In this case arrears will have 
accrued partly to one council and partly to the complainant 
council. The arrears owing to the first authority can be 
evidenced by a certificate signed by the clerk of the council 
(s. 89 (3) of the Children and Young Persons Act, 1933) to 
avoid calling an officer specially to prove the arrears. 
similar certificate by the clerk of the complainant authority 
can be tendered to prove the arrears, but in practice it is more 
convenient to have the ledger clerk in court to deal personally 
with any dispute about the amount owing. However, where 
the child to whom the complaint relates has ceased to be in the 
care of a council and the parent takes up residence in another 
county or county borough while still owing arrears, the evr 
dence of the arrears can be supplied only by the authority 2 
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whose care the child was. In this instance a certificate by the 
clerk is the only practicable method of proving the arrears. 
Committal Order and Suspended Committal Order 

A hard core of parents are unmoved by contribution orders 
and orders in respect of arrears and persistently fail to make 
payments. In such cases recourse may be necessary to the 
ultimate sanction—committal to prison. Many magistrates 
are reluctant to take this course except in the last resort, and 
indeed by s. 74 (6) of the Magistrates’ Courts Act, 1952, they 
may not impose imprisonment unless they consider that an 
attachment of earnings made under the Maintenance Orders 
Act, 1958, is inappropriate. Such an order would be in- 
appropriate where the parent is not in a settled job or is 
unemployed or self-employed. Where the magistrates think 
that the threat of imprisonment is the appropriate course they 
have power to make an order for committal suspended so long 
as the parent keeps up his payments (s. 65 of the Magistrates’ 
Courts Act, 1952). An order of this type is very often effective 
in securing the necessary payments. If a committal order is 
made, the maximum term of imprisonment that can be im- 
posed is six weeks (s. 74 (7) of the Magistrates’ Courts Act, 
1952). Schedule 3 of that Act sets out a table of terms of 
imprisonment in relation to the amount of the arrears. It 
should be remembered that the defendant can always obtain 
his release from prison by paying the arrears owing by him. 


The effect of committal on arrears is that, unless the justices 
otherwise direct, the arrears shall not accrue while the parent 
is in prison. The effect on the parent’s indebtedness is that 
the liability to pay remains, and is not extinguished by the 
prison sentence {s. 74 (8)). However, by the Maintenance 
Orders Act, 1958, s. 17, the defendant cannot be committed 
twice in respect of the same debt, so that although it remains 
payable it may be unenforceable. 





Non-appearance of the Parent in Court 

A parent often contrives to postpone the making of a con- 
tribution order against him by the simple expedient of not 
appearing in court. The non-appearance of a defendant is 
provided for by s. 47 of the Magistrates’ Courts Act, 1952. 
The magistrates may decide to proceed in his absence (s. 47 
(1)), but in fairness to the parent they will not make a contribu- 
tion order unless he is present or unless he has made an offer 
of payment to the court before the hearing. 

Frequently it is difficult to get a parent into court who 
ignores all letters and summonses. In such cases the magis- 
trates have power to compel his attendance by issuing a 
warrant for his arrest, provided the complaint is substantiated 
on oath (s. 47 (2) Magistrates’ Courts Act, 1952). If the 
original complaint is not sworn, there is no reason why the 
advocate should not orally swear a fresh complaint before the 
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court when it becomes apparent that the parent is unlikely to 
appear. He should of course be authorized to institute such 
proceedings. The magistrates may then have the parent 
brought to court to answer the complaint. 


Variations of Orders and Remission of Arrears 

The circumstances of a parent will sometimes change, per- 
haps through illness or unemployment, of which he fails to 
tell the council. Large arrears mount up which he has little 
hope of clearing, and the council’s ledgers are cluttered with 
unrealistic entries. The proper course for the parent is to 
apply for a variation of the order against him but he rarely 
does so. To regularize the position, the council should by 
complaint bring the parent into court where he can explain 
his circumstances and the magistrates can be invited to vary 
the order, and if appropriate remit the arrears in whole or in 
part under the powers conferred by the Magistrates’ Courts 
Act, 1952, s. 76. 

The Secretary of State also has power to remit arrears under 
s. 89 of the Children and Young Persons Act, 1933. This is 
an administrative process. 


Family Allowances 

It is an advantage for an advocate to be capable of explain- 
ing the way in which the payment of family allowances is 
affected when a child is received into care. The liaison be- 
tween the council and the Ministry of National Insurance 
and Pensions is not widely known and the question may 
easily fog the main issue to such an extent that the magistrates 
adjourn the case so that the matter may be investigated. 

The parent receives family allowances for his children under 
the age of 16. He receives nothing in respect of the eldest 
child, 8s. a week for the second child and 10s. a week for each 
subsequent child. When a child is received into care the 
family allowance continues to be payable in full provided that 
the parent contributes not less than 8s. a week in cash or kind 
towards the child’s maintainance. If he does not contribute 
this sum, the council must inform the Ministry who will then 
withhold the payment of the family allowance until the 
amount overpaid has been recouped. The overpayment is 
recouped at the rate of 8s. per week for each child in care, 
irrespective of whether the child is the eldest, second, or third 
child in the family. This means that a parent, say with three 
children in care under 16, must pay 24s. a week (3 X 8s.) in 
order to retain his full family allowance which will be 18s. 
a week (8s. + 10s.). 

Family allowance ceases to be payable for a child commit- 
ted to an approved school or to the care of the council under 
s. 62 of the Children and Young Persons Act, 1933, or a child 
in respect of whom a resolution by the council has been passed 
assuming parental rights under s. 2 of the Children Act, 1948. 


COMPULSORY PURCHASE IN PLANNING 
(EARL FITZWILLIAM’S WENTWORTH ESTATES COMPANY CASE) 


By Elliot FitzGibbon, O.B.E., M.A., B.A.I., M.T.P.I. 


_ In various articles on planning control in this and other 
journals during the past three years, reference has been made 
to the case of Earl Fitzwilliam’s Wentworth Estates Co. v. 
Minister of Housing and Local Government (1952) 116 J.P. 
183; [1952] 1 All E.R. 509. Since this case may not be so 
Well known as it ought to be, notwithstanding that it was 
taken for final decision to the House of Lords, and took the 
best part of two years in the process; since it disclosed an 





astonishing degree of confusion and misunderstanding, and 
indeed, judicial disagreement ; and since it concerned a com- 
pulsory purchase order made by the Central Land Board under 
the Town and Country Planning Act, 1947, and might, for 
that reason, but wrongly, seem to have little if any bearing on 
the subject of planning control, it may be worth while to place 
on record a brief synopsis and analysis of it, and to show how 
and in what respects it arose out of and has, in fact, an 
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important bearing on that system, and ought to have on any 
measures for the reform of that system which may be taken in 
the future. Although the case as heard in the House of Lords 
is reported under the name of the Minister of Housing and 
Local Government, that Minister came into the picture as 
successor to the Minister of Town and Country Planning 
whose name appears at the earlier stage. 


First, then, as to the case itself, in its career from an inquiry 
held by an inspector in the Ministry of Town and Country 
Planning, through the High Court and the Court of Appeal to 
its conclusion in the House of Lords. 


The appellant company owned large estates already partly 
developed in Ecclesfield, Sheffield, and on June 22, 1949, the 
Central Land Board, on the application of a prospective pur- 
chaser of two plots thrown into one with an area of 1,950 
sq. yds. on a 96 ft. road frontage, for the purpose of building 
a house, made a compulsory purchase order for that plot under 
s. 43 (2) of the Town and Country Planning Act, 1947, which 
empowered the Board to make such orders “ for any purpose 
connected with the performance of their functions” subject 
to authorization by the Minister if he “ is satisfied that it is 
expedient in the public interest . . .” 


It will be observed that there were two distinct requirements 
to be met for such an order to be valid, one referring to the 
functions of the Board and the other to the Minister’s being 
“ satisfied that it is expedient”; and it is important to bear 
in mind that the courts cannot inquire into the grounds on 
which “ the Minister is satisfied that it is expedient ” in cases, 
which are very numerous, where this formula is used to confer 
departmental or administrative jurisdiction; usually only 
within the ambit of the technical merits in whatever may be 
the specialized field to which the enabling Act relates. 


The estate company’s objection was fully argued before the 
inspector on both grounds. First, on the merits, that it was not 
“expedient in the public interest” if good management and 
development was to be assured on such large mixed estates of 
various categories, and if the statutory obligations under 
various Acts were to be discharged, that the company’s policy 
of preserving control in one ownership under leasehold (the 
statutory policy for local authorities) should be nullified by 
alienation of the freehold of odd plots here and there under 
compulsory purchase orders; that enormous losses must be 
suffered by the estate company in respect of capital expen- 
diture already incurred if they should now be compelled to sell 
at “existing use value” merely to conform to the Board’s 
policy, and that if this policy should be endorsed by the 
Minister’s confirmation of the order all estate owners would 
immediately withdraw their land from the market, and the 
Board could not possibly deal with the resulting situation, 
which would necessitate thousands of compulsory purchase 
orders instead of thousands of freely negotiated sales at 
market value, with an assignment of the claim on the £300 
million compensation fund, which were already taking place ; 
and that such a situation could not possibly be “ in the public 
interest,” which it must be to the Minister’s satisfaction before 
he could confirm the order. Such was the argument on the 
merits, but, needless to say, the above is a very high degree of 
condensation. 

Next, on the legal aspects it was argued that the order was 
ultra vires both the Act and the regulations made there- 
under, since the functions of the Board were restricted by 
the Act to the assessment of development values and charges ; 
that the power of compulsory purchase had been given for 
the sole purpose of securing development and not for the 
enforcement of a policy or for any other reason; that 
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development was already assured, and was taking place, 
under the company’s policy of selling long leases at market 
value with an assignment of the claim on the £300 million 
compensation fund, for which the Act made express provision 
in s. 64 (2); and that it was ultra vires for the Board to make 
or for the Minister to confirm an order where any extraneous 
or irrelevant consideration was an ingredient of the purpose, 
as was Clearly the case in the making of this particular order, 
on the evidence of the Board’s own policy leaflet. 


The Board’s reply to all this was simply that their policy was 
in harmony with what they believed to be the purpose of the 
Act, viz. to enforce all future sales at “existing use value,” 
that there was a probable loss involved in the difference 
between market value and existing use value plus the compen- 
sation payable from the £300 million fund; that the estate 
company were trying to pass this contingent loss on to their 
purchasers, and that this was not fair or reasonable. 


It might have been supposed by the outside reader that on 
these arguments, if properly reported by the inspector, the 
Minister of Town and Country Planning would have con- 
cluded that the order was bad both on merits and in law. 
But he did not, for reasons only known to his advisers at that 
date. He confirmed the order, and an action was in due 
course brought in the High Court to quash it. But here the 
merits could no longer be canvessed. The only issue that 
could now be argued was whether or not on a true construc- 
tion of the Act the order was ultra vires. The Minister’s 
certificate that, whether it. was ultra vires or not, he was 
“ satisfied that it was in the public interest ” was final, and the 
grounds on which he had been so satisfied could not be tested, 
nor even queried, in any court. 


The company’s application to quash the order was made 
by Mr. H. A. Hill, counsel for the company, who had already 
argued the case before the inspector, and was heard by Mr. 
Justice Birkett, with Sir Hartley Shawcross, the Attorney 
General, representing the Minister. 


Mr. Justice Birkett in dismissing the application held (i) 
that the Board had power to make the order in order to 
further the desired development and (ii) that they were not 
entitled to make it merely to enforce their policy that land 
should be sold only at existing use value. He thought that the 
evidence did not establish that they had made it for that pur- 
pose only, and that it was, accordingly, valid notwithstanding 
that this ultra vires motive might have been one of the motives 
in making it. He stated that he had come to this conclusion 
with some misgiving. (Therefore dismiss). 

The case then went to the Court of Appeal, Lord Justices 
Somervell, Singleton and Denning, with Sir David Maxwell 
Fyfe for the Company and Sir Hartley Shawcross, the Attor- 
ney-General again for the Minister (Mr. H. A. Hill had died 
before the appeal was heard); and the appeal was dismissed 
by a majority—Lord Justice Denning dissenting. 

Lord Justice Somervell held (i) that it was clear that the 
Board had made the order so as to enforce their policy, (ii) 
that it was not a function of the Board to promote develop- 
ment or to prevent owners from impeding it by refusing to sell 
or by asking excessive prices (iii) that the Board were entitled 
to make the order for the sole purpose of enforcing their policy 
provided that their policy was related to their functions with 
respect to development charges. (Therefore dismiss). 

Lord Justice Singleton held (i) that the Board had power 
to make the order for the purpose of promoting development, 
and (ii) that they had made it for that purpose. (Therefore dis- 
miss). 
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Lord Justice Denning, dissenting, held (i) that the Board 
were clearly not entitled to make the order so as to promote 
development, (ii) that they had power to make it so as to 
facilitate the collection of development charge, and that that 
was one of their purposes in this case, but not their dominant 
purpose, and (iii) that their dominant purpose was to enforce 
their policy of sales at existing use value only; that this was 
unlawful, and that the order was therefore invalid and should 
be quashed. (Therefore allow). 


Now if all these findings and conclusions are tabulated it 
will be seen that they display an astonishing criss-cross of con- 
tradictions and vagaries of reasoning, with opposite conclu- 
sions drawn from identical premises and identical conclusions 
drawn from different ones; and in this condition the case 
went to the House of Lords, where, let it be said at once, 
no further light was shed upon it. 


It was argued by Mr. J. E. S. Simon for the company and 
again by Sir Hartley Shawcross (no longer Attorney-General, 
owing to change of government) for the Minister, before 
Lords Porter, Goddard, Oaksey, MacDermott and Tucker. 


The House dismissed the appeal, and held that the Board 
were entitled to make the order for the purpose of re-sale of 
the land at existing use value to a purchaser who had obtained 
permission to develop it if the vendor would not sell at that 
price. 

This judgment had what must be the unique effect of con- 
tradicting all the judgments delivered in the High Court and 
the Court of Appeal, notwithstanding that, as pointed out 
above, these judgments contradicted one another in all direc- 
tions. The case ought surely to occupy a high place in any 
record—if there is any—of judicial confusion and disagree- 
ment arising from the efforts of brilliantly able brains to blaze 
a trail through a jungle of vague and incomprehensible laws 
hatched in muddle and pushed through Parliament by the 
irresistable bull-dozer of party government “clothed with a 
little brief authority.” 


An interesting point to observe in this mesh of contradictory 
findings, arguments, and conclusions is that even the final 
judgment was based on contradictory—or at any rate different 
and incompatible—reasons. .Lord Porter, who delivered the 
judgment of the House, stated that the power to make the 
order must be connected with some of the Board’s functions as 
assessors and collectors of development charge. Lord 
Goddard, on the other hand, stated in effect that the power 
to make the order had been given for the purpose of promoting 
development. “ The other noble and learned lords agreed that 
the appeal should be dismissed,” but it cannot be inferred 
that they agreed upon any other idea, or with any of the 
arguments leading them and four other eminent Judges who 
had heard the case lower down to the same or to an opposite 
conclusion; for, as pointed out already, they all pursued 
different routes, sometimes in opposite directions though 
sometimes, in spite of that, arriving at the same destination. 
This is a feat of mental gymnastics which cannot be achieved 
outside the field of law, and only there because lawyers are 
specially trained to find meaning and purpose in laws which 
either have none at all or have been so drawn as to conceal it. 


At one point in the proceedings before the House one of 
the noble lords threw himself back in his chair and appealed 
to counsel on either or both sides to suggest some plausible 
reason why the power to make such compulsory purchase 
orders had been given to the Board, but his appeal was in 
vain; for none of the distinguished lawyers present was able 
to enlighten him. 
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Yet anybody with knowledge, experience, and under- 
standing of the then recent history of the evolution of the law 
of planning control and of its purpose should have been able 
to explain why the Board had been given the power to make 
compulsory purchase orders. And there are good reasons. why 
the true explanation should, even at this late date, be given ; 
notwithstanding that the whole fantastic device for the expro- 
priation of development values has now been on the scrap 
heap for five years, and the power to make compulsory pur- 
chase orders at “ existing use value ” no longer exists. 


As pointed out in previous articles in this and other journals 
during the past three years, the expropriation, or “ nationali- 
zation ” of development rights and values was the very founda- 
tion upon which the whole superstructure of the Town and 
Country Planning Act, 1947, was built, in conception and in 
theory, in execution and in administration. If the foundation 
was bad the superstructure must sooner or later collapse— 
and it surely will. 


The theory that, if planning were ever to succeed and the 
compensation-betterment bogies were to be laid, development 
rights and values must be taken over by the State inevitably 
carried the corollary that land owners would in future have 
no incentive to sell their lands for development, whether 
park land, agricultural land, already developed or partly 
developed land, or even waste land. For the existing use 
value (which was all they could get for it) was often nil, while 
the sentimental or amenity or other unassessable values might 
be real. 


But the very purpose of planning is, and always was, to 
canalize all development in its various kinds and classes into 
those places and areas best suited for them as these might be 
dictated by the best directions for roads, sewers, water supplies 
and other services, and with due regard to topographical, 
atmospheric, and numerous other determining factors. It was 
therefore obvious that sound planning could be completely 
defeated or frustrated if any land owner anywhere within a 
planned area could refuse to make his land available for any 
of the planned development which a willing developer might 
be able and ready to carry out, and by so acting drive new 
development from the places where it ought to be situated 
to places where it ought not, entailing inevitable premature or 
excessive expenditure of public moneys for public services. 


The only way to avert this danger was to endue some public 
and responsible body or authorities with powers of compulsory 
purchase for the purpose of re-sale to developers willing and 
able to comply with the planning authorities’ requirements, 
and to satisfy the public needs. Such powers had existed 
in the Act of 1932 but had never been used, for various 
reasons but (probably) chiefly on account of the inextricable 
red-tape difficulties which would have entangled any local 
authority trying to use them. So since, in the 1947 Act, a new 
and responsible body was being created, namely the Central 
Land Board, which could not possibly be suspected of having 
any private axe to grind in exercising such powers; and with 
only two clearly defined statutory functions to perform, 
namely the assessment of development values and the subse- 
quent collection of development charges; it seemed a simple 
way round the difficulty to make the Board the body em- 
powered to exercise them, subject, of course, to the certificate 
of the planning authority concerned in each case that the 
development in respect of which the compulsory purchase 
order was to be made was desirable. This certification was 
implied in a “ planning permission” to be obtained from the 
planning authority by the applicant for the compulsory pur- 
chase order. 
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But the drafting of this provision into the Act was badly 
bungled. No indication was given in the Act of the purpose for 
which the power of compulsory purchase was given to the 
Board. On the contrary an entirely wrong and misleading 
indication was given in the enabling section, which in terms 
restricted the exercise of the power to “any purpose con- 
nected with the performance of their functions,” for which 
it was demonstrably unnecessary. All the eminent Judges and 
distinguished lawyers concerned with the case (nine Judges 
and seven counsel) from beginning to end were mystified for 
two years, and remained so even when the litigation ended. 

Indeed it is not clear that the Central Land Board itself and 
its legal and technical advisers ever understood the purpose for 
which they had been given this duty and power; it rather 
seems that, because they did not see the real purpose, they 
had to invent one. This they did by arrogating to themselves 
the power to decide that, pending settlement date five years 
after the coming into operation of the Act, no land owner 
might sell his land for any price higher than “ existing use 
value,” and that if this price, augmented in due course by the 
amount of his admitted claim on the £300 million compensa- 
tion fund, should turn out to be less than the market value the 
loss must be borne by the vendor as “ owner ” at the date of 
sale, and not by the “owner” at settlement date in 1953. 
This was a usurpation of legislating power, as pointed out by 
Lord Justice Denning in his dissenting judgment in the Court 
of Appeal, and as such was invalid. 

The “loss” which the Board (and many others) apprehen- 
ded at this date was in any case contingent and incalculable, 
and, in the end, turned out to be non-existent. The alleged 
“hardship ” did not consist in a “loss” at all, but merely in 
having to wait a few years for payment of the admitted claim 
on the compensation fund, with interest at four per cent. 
accruing. 

One of the most astonishing things in the whole story is 
that the Act made express provision for the assignment of 
claims on the compensation fund; since this provision could 
only have applied to transactions prior to settlement date it 
clearly was intended to facilitate pre-settlement date transfers of 
land on this very basis. Yet the Board took upon itself to rule 
that it must not be used, in case there might be an ultimate 
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loss on the transaction to be borne by the purchaser. The 
existence of this express provision in the Act should by itself 
have sufficed to sway the decision the other way at every 
stage, from the Minister’s confirmation in the first place to the 
House of Lords decision in the last. It did not, because 
nobody paid any attention to it, nor perceived that it had 
any real bearing on the question at issue. Yet it would, if 
considered in all its implications, have thrown a flood of 
light on the whole matter. 


The ink was hardly dry on the House of Lords judgment in 
this case before the whole fantastic scheme for the expropria- 
tion of development rights had to be dropped, in 1953, just 
before the bill of £300 million fell due for payment. It may be 
asked, therefore, to what purpose the enormous costs in- 
volved in the two years of litigation had been incurred ? 
But it is more than likely that the muddle and mystery which 
the case revealed had something to do with the decision to 
repeal the expropriation scheme. If so, the efforts exerted 
and the expenses incurred were not in vain. Many other 
similar compulsory purchase orders had already been made 
and confirmed in which the victims lacked the resources to 
litigate, and for them it was “ just too bad,” notwithstanding 
that several of them did violence to fundamental principles of 
justice and equity, as well as to those of good planning as 
required by the Act itself, and by the Minister of Planning 
for the time being in office. 


At this point it might be asked what all this ancient history 
has to do with present problems concerning planning control 
and compulsory purchase? Why exhume the case for a 
post mortem now? The answer is that these troublesome 
and contentious matters are once again in the melting pot, 
and when melted will have to be re-cast in a new mould. 
Former mistakes must not be repeated nor old misunder- 
standings and illusions be re-established. Above all the illusion 
that sound planning and development cannot be achieved with- 
out powers of nationalization, expropriation, or confiscation. 
For that iniquitous conception was the foundation of sand on 
which the whole of the Town and Country Planning Act, 1947, 
was built—‘ and the rains descended, and the floods came, and 
the winds blew, and beat upon that house ; and it fell ; and 
great was the fall of it.” 


ANNUAL REPORTS, ETC. 


KENT PROBATION REPORT 


In his well-documented report for 1958, Mr. W. J. Bray, 
principal probation officer for Kent, makes high claims for proba- 
tion, using terms so sweeping that it is hard to accept some 
of them without qualification. Thus, he says “. .. there is 
everything to be gained and nothing to lose” by putting adults 
on probation—an over-simplification surely, for to take such a 
statement at its face value would be to assent the validity of 
probation in all cases. Probation is a proving of worth in the 
individual offender—but the selection of cases suitable for such 
a test depends on factors more complicated than purely personal 
ones. The crime committed may be so grave that it demands 
punishment. Again, the offence may be of a category so 
prevalent that the deterrence of potential offenders must be taken 
into account. Finally, there is the defendant’s own record to be 
borne in mind. Mr. Bray’s assertion has some force for first 
offenders . . . but there are recidivists. 

Mr. Bray uses the expression “clients” as a synonym for 
“ probationers”: scarcely a happy term, as on reflection he 
would agree. 

One other comment, the report gives an unqualified welcome 
to the provision of the Maintenance Orders Act, 1958, with regard 
to attachment orders. Yet such orders will only be of use in 
a minority of cases—they will be impracticable where a 
defaulter’s job is casual—as is so often the case. And those who 


have given the Act careful study must surely deplore the 
incredible complication of the attachment order provisions. Mr. 
Bray says that “hitherto the only (sometimes not even effective) 
weapon for dealing with defaulters under maintenance orders 
has been to commit them to prison. Nobody derived any benefit 
from this unimaginative practice.” But he makes no mention of 
suspended committal—a highly successful method in innumerable 
cases—and one still sanctioned (very properly so) by the Act 
question. ‘ 

The report contains the usual alarming statistics showing af 
all-round increase in crime. Perhaps some of this national 
problem is due to faulty methods of sentencing. 


BRISTOL JUVENILE COURT 


This report gives an interesting picture of juvenile delinquency 
in a city large enough to take upon itself much of the quality 
of an industrial area, but close enough to the country to have 
contacts with a rural atmosphere as well. This double aspect 
of some of our large provincial towns certainly eases some of 
the problems found only too acute in the Metropolitan area, 
where, in large areas there is no possibility of anything but 4 
street atmosphere for children and young people. __ ‘ 

The report, as might expected, reveals similar increases 0 
work to those found elsewhere: the grand total of all juvenile 
cases for 1958 topping 1,000 for the first time, and reaching 
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1,098 as compared with 721 in 1954. The interesting tables 
supplied with the report show that this steep rise has not led to 
any change of emphasis from the point of view of the manner in 
which delinquents are dealt with. One notes, for instance, that 
out of the total just given there were only 89 committals to an 
approved school and seven to a detention centre; whereas in 
1954, from a much smaller grand total, there were 14 committals 
to a detention centre. 

We are told that 61 per cent. of all delinquents were of normal 
intelligence—an interesting answer to those who would ascribe 
all delinquency to mental illness of some form or another. Our 
own experience certainly supports the view that, whatever be its 
deep underlying cause, delinquency in general admits of no clear 
cut explanation, either in terms of parental poverty or of mental 
inadequacy. 

The probation service continues to be hard worked, but it is 
interesting to notice a considerable use of the power to order 
parents to enter into a security for their children’s good 
behaviour. In our view this valuable provision of the Children 
and Young Persons Act is all too little used, and it is encouraging 
to find that the justices of Bristol juvenile court resort to it so 
frequently. There is no better method of linking parental 
responsibility with the work of the juvenile court. 


LINCOLNSHIRE PROBATION REPORT 

The report for the year ended 1958 for the Lincolnshire pro- 
bation area shows that the year closed with an increase of 58 
cases under supervision as compared with the same time the 
previous year. An analysis of the cases in which orders were 
made shows that there is scarcely any criminal offence for which 
probation is not used nowadays, and another table shows that 
probation is increasingly used by Assizes and quarter sessions. 
The report reveals an increase in after-care work which takes a 
great deal of probation officers’ time, and another table lists 986 
miscellaneous cases under the heading of “other social work” 
in which probation officers’ help was sought. This analysis gives 
a vivid insight into the manifold duties of probation officers— 
ranging from divorce inquiries to the settling of neighbour’s 
quarrels. Probation officers have become an integral part of 
the social services generally, and this report for Lincolnshire 
shows clearly how wide is the scope of probation duties beyond 
the ambit of the criminal courts themselves. 


SOUTHEND ON SEA PROBATION REPORT 


This report for the year 1958 shows that whilst there has been 
an increase in crime in the area—particularly of violence and 
armed robbery, probation has not been used to a proportional 
extent. It is suggested that a reason for this is the gravity of 
the crimes so frequently committed, and it is a sad commentary 
on the state of affairs in the country that such a statement 
should impress us, as it does, with its weight. 

A shortage of four on the establishment of probation officers is 
reported, and we are told that there was immense difficulty 
even in the filling of one vacancy, let alone the four. This is 
undoubtedly a reflection on the poor financial status enjoyed by 
the probation service at a time when almost everybody else 
seems to be getting appreciable pay rises. It is time authorities 
realized that they cannot have it both ways: if courts are to be 
encouraged to place heavy reliance on the probation service, 
and if probation is to be the established method of dealing with 
first offenders, not to say others, then the members of that service 
must be remunerated and encouraged in a way commensurate 
with their social responsibilities. 


SLEAFORD FINANCES, 1957-58 

Sleaford urban district is part of the county of Kesteven: it 
has an area of 4,500 acres and a population of 7,500. 

The preface to the accounts, written by E. W. Lovatt, F.C.C.S., 
the clerk and financial officer, is a model of brevity and clarity. 

Total rate was 18s. 4d. of which 13s. was for the county. Cost 
per head of population per week was 4s. 2d. 

The rate collection was excellent, arrears at the year end 
amounting only to £62. Discounts allowed totalled £1,560. 

¢ closing general rate fund balance was £9,200: a comfort- 
able sum in relation to the penny rate of £372. 

There was a credit balance on the housing revenue account 
of £4,000, partly accounted for by a rate contribution of £1,600. 
This contribution was a reduction of £1,300 on the previous year 
and was the first step in giving effect to the council’s intention 
to cease making a rate subsidy for housing. 
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Housing repairs fund balance was equal to £7 4s. per house. 

The council owns slaughterhouses, a market and a waier 
undertaking. The first two showed a profit: there was a small 
loss of £23 on the water undertaking. A cemetery, baths and 
allotments are also provided. 

The council makes an allowance of £75 to its chairman. 

Outstanding debt at the year end was £784,000, most of which 
was for housing. 


ISLE OF WIGHT R.D.C. ACCOUNTS, 1958-59 

This is the first of the 1958-59 financial statements to reach 
us. Its preface is dated June 11 and indicates the promptitude 
with which treasurer, C. H. Miller, supplies his council with 
financial data. 

The Isle of Wight rural district covers 58,000 acres and the 
council provides services for a population of 18,000. Rate levied 
was 17s. Sd. of which 15s. 2d. was for the county council: the 
one peer increased Sd. but the district rate was unchanged 
at 2s. 3d. 

General district fund expenditure totalled £69,000 and included 
£24,000 for housing advances and improvement grants (which 
was recovered from borrowers). Housing advances at the year 
end amounted to £393,000. 

Once again it was not necessary to make any rate contribution 
to the housing revenue account. Mr. Miller states that the 
differential rent scheme continues to work smoothly and that 
the revenue account is well in credit—the amount in fact is 
£7,400. The council owns 717 dwellings: 597 of these were 
erected after 1945. Average rent is 22s. 5d. 

The housing repairs fund is also in a happy position, the closing 
balance being equal to £13 per house. 

Net loan debt has slightly increased, amounting to £1,570,000. 
The treasurer notes that whereas a few years ago most capital 
expenditure was for house building now it is mostly advances 
for house acquisition and sewerage and sewage disposal works. 
He finds it cheaper to borrow in the open market rather than 
from the Public Works Loan Board. 

The chairman receives an annual allowance of £100. 


MONMOUTHSHIRE CONSTABULARY: 
CHIEF CONSTABLE’S REPORT FOR 1958 

Recorded crimes numbered over 5,000 (5,119) for the first time 
in the history of the force, this being an increase of 11 per cent. 
on the 1957 figure. Offences against the person increased from 
240 to 351, with a marked rise in homosexual cases and in 
indecent assaults on females. Persons prosecuted for indictable 
offences numbered 1,529 (1,490 in 1957). In 1958 944 juveniles 
committed 1,184 crimes compared with 967 and 922, respectively, 
in 1957. 

There was a large increase also in non-indictable offences, 
1958 producing 5,595 “ offenders” compared with 4,420 in 1957. 
The largest increases were in road traffic and in dog licence 
offences. The former jumped from 2,165 to 3,355 and the latter 
from 39 to 99. 

In the summary of work carried out in the information room 
it is recorded that during 1958 97 stolen vehicles were circulated 
for the local force and 1,214 for other forces. This latter figure 
compares with 763 during 1957. It would be interesting to know 
how many of these vehicles were identified, as a result of their 
being circulated in this way, either in Monmouthshire or 
elsewhere. 

The chief constable is proud to be able to report that two 
senior officers from the force have been appointed as chief con- 
stables, one of Herefordshire and the other of Flintshire. Recruit- 
ing during the year was “fairly steady” and at the end there 
were only three vacancies to be filled to complete the present 
establishment of 430, but “ it is still fairly obvious that we shall 
require more men on the ground to cope with the day to day 
police. work.” 

There was a big jump in motoring offences, from 3,495 in 
1957 to 5,505 in 1958. Of the more serious offences the only 
considerable increase was in speed offences, from 457 to 902. 
The traffic department makes use of three cameras carried on 
patrol cars and is able to send officers promptly to the scenes 
of serious accidents and so to obtain photographs and to put on 
record valuable information which could quickly be lost or 
destroyed if there were delay in taking the pictures. During 1958 
3,503 accidents were reported to police, 50 more than in 1957, 
and 137°2 per cent. more than the 1950 total of 1,477. New 
vehicle registrations during 1958 numbered 3,866 compared with 
2,940 in 1957. 
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Trust Accounts. By Peter M. B. Rowland. London: Butterworth 
& Co. (Publishers) Ltd. Price 40s. net. 


This is the second edition of a work originally produced five 
years ago in an experimental form. The learned author had 
then come to the conclusion that neither of the most ordinary 
methods of book-keeping was fully satisfactory for the purpose 
of trust accounts, and he drew upon his experience, both as a 
member of the bar and formerly as a chartered accountant, to 
devise a system specially adapted for that purpose. This second 
edition embodies the result of experience. It is notable for 
the fact that the text and the tables of statutes and cases appear 
on one side, and the specimen accounts and index on the other. 
It is thus possible for the student, or the lawyer or accountant 
using the book, to have the text and the illustrating account open 
before him at the same time. The need for this would not 
eccur in most matters with which the lawyer is concerned, but 
in those branches of law which involve the preparation of 
accounts it should be helpful. The text explains the different 
kinds of trust accounts, and distinguishes what has to be done 
under statute and what arises from the practice of the Chancery 
Division, when it comes to dividing the proceeds of a trust fund 
between those who are entitled to it. After these explanations, 
it goes on to audit and to release of trustees. It may be that 
the majority of our own professional readers will not in course 
of their practice be primarily concerned with the accounts of 
private trusts, but from time to time in private life they will be 
acting as executors or family trustees, and will be helped by 
having made some study of the drawing up of trust accounts. 
For solicitors in general private practice, and for members of 
the Chancery bar, it will certainly be useful to make themselves 
fully acquainted with Mr. Rowland’s views about the best way 
of presenting trust accounts. The book has been printed and 
issued in such a manner as to make this task simpler than it 
would have been with more conventional presentation. 


The Trial of August Sangret. Edited by Macdonald Critchley, 
M.D. Edinburgh: William Hodge & Co., Ltd. Price 18s. 
net. 

This addition to the “ Notable British Trial” series deals with 
an interesting, though exceptionally gruesome, murder case in 
which the defendant, a Canadian soldier, was convicted and 
subsequently executed after proceedings in which the evidence 
for the prosecution was wholly circumstantial in character. 

It has sometimes been said that in certain cases circumstantial 
evidence can be even more overwhelming in its impact than 
so-called direct evidence, which often falls to pieces because of 
human failings of character, memory, or interpretation. 

In this trial there was not a shred of direct evidence, and the 
defendant protested his innocence throughout. Yet the jury’s 
verdict was unequivocal, and an appeal failed. Moreover Mr. 
Justice Macnaghten, the trial Judge—whose superb summing-up 
is one of the book’s most remarkable chapters—went out of his 
way to declare his approval of the verdict. 

The case is also interesting on account of the medical evidence, 
and because of the skill displayed by the experts who recon- 
structed the fearful details of the crime from the nature of the 
victim’s injuries. 

The murdered girl was a war-time camp follower, and the 
account of her relationship with the defendant is so bizarre as 
to seem at times incredible—yet there is the evidence in black 
and white. For all her folly, there emerges much that is 
genuinely moving about the poor girl’s character—a divided 
personality who fell into the clutches of a man of violence and 
unbridled jealous passion. 

The story is well arranged, and the editor deserves our thanks 
for his !ucid exposition. 


General Principles of the Law of Torts. By Philip S. James. 
London: Butterworth & Co. (Publishers) Ltd. Price 32s. 6d. 
net. 


This is an important book for the student, and to some exteni 
to the practitioner, at an unusually modest price for these days. 
The learned author explains in his preface that he began with 
the idea of bringing Underhill on Torts up to date but gradually 
worked his way to a different treatment. Those who are familiar 


with Underhil! will recognize the foundations, but the whole 
has been modernized and is, in effect, a new and equally valuable 
book. 





" aspects. 


_ Although Professor James says in his preface that the order 
in which the student is introduced to the law of torts is not of 
primary importance he has wisely followed the ordinary practice, 
of dealing first with torts in general and then coming to par- 
ticular torts. It should however be said that negligence, which 
he properly describes as the despair of the legal philosopher, 
finds its place in a chapter in that part of the book which deals 
with particular torts. Other writers might doubt whether this 
was correct, i.e., whether negligence would not be better treated 
in part [ of the book as a matter of general principle; when 
he comes to it, Professor James finds himself obliged to divide 
treatment between general principles and a number of illustra- 
tions coming in a different chapter, on which he calls particular 
He declares himself averse from the mode of treatment 
followed by some writers, where a subject is divided into a 
series of short articles which (he suggests) the student is perhaps 
intended to learn by heart for examination purposes, each article 
being then followed by illustrations. He has preferred the method 
of a narrative exposition of reasonable length, then giving 
numbered illustrations printed in italics, each with a short 
explanation of the point which it is intended to illustrate. This 
produces at first sight a slightly untidy appearance but, as one 
comes to read the book more carefully, the paragraphs expound- 
ing the law and the illustrations, and the comments on the 
illustrations, seem to fall naturally into place. There are full 
notes which sometimes encroach half way up the page, but 
Professor James suggests that students might at first pay com- 
paratively little attention to these. They supply cross references 
and call attention to expressions of opinion by other authors, 
which may differ from the Professor’s own opinions. We have 
found them interesting and helpful to an understanding of the 
manner in which he has treated the subject. If we were to pick 
out particular topics for notice we should start with chapter XII 
in part II, the rule in Rylands v. Fletcher—the portion of the 
law of torts which is perhaps of greatest interest to our own 
readers, because local authorities are so often doing things which 
may bring them within the limits of the rule. We also liked 
particularly the opening pages of chapter VIII in part II, dealing 
with the general principles of negligence. Donoghue v. Stevenson 
[1932] All E.R. Rep. 1, necessarily finds its place but no 
more than its proper place, and Professor James succeeds in 
showing that there is morz to be said than that the causing of 
injury through lack of proper care is actionable even apart 
from contract. The law is full of fine distinctions here, perhaps 
inevitably so, and the footnotes to this part of the book are 
particularly worthy of study, by those who have to advise local 
authorities and persons who may have claims against them. 
Perusal of the work as a whole will (we think) induce any reader 
to concur with the learned author’s wish that the law of torts 
—_ now be examined as a whole and put into some coherent 
orm. 


The Principles of Company Law. By Robert R. Pennington. 
London: Butterworth & Co. (Publishers), Ltd. Price 50s. net. 


The learned author of this book is reader at the Law Society's 
school of law, and truly remarks in his preface that students gen- 
erally regard company law with misgiving, and are satisfied with 
committing to memory enough of its details to satisfy the 
examiner. Practitioners must, however, agree with Mr. Pennington 
that it is a set of developing rules, essential at the present day 
for carrying on business activities. It follows that the student 
who intends to enter general practice as a solicitor must acquire 
a working knowledge of company law and practice, and exam- 
ining bodies are fully justified in requiring him to do so. Major 
works on the subject are already well known, and there have been 
useful students’ books. There is, however, room for a new 
approach, directed especially to the student for final examinations, 
and prepared in such a way as to be useful also to other pro- 
fessions which have to do with companies. The | gegen work 
begins with general explanations, of the nature of a company 
and the remedies available to and against a company. It then 
deals at some length with the different types of capital, and in 
this part of the book introduces the student to borrowing and 
exchange control as supplied to companies, topics which at one 
time would hardly have been noticed. 

Part III of the book explains management and control, centred 
upon the principle of majority rule, with the duties of directors 








bas 











SEFSRGREBEBE QQ 


i 


Zs 


2BS2RBe7s3 


8 


SIPSeSE PS 








y's 


ont 








CXXIII 








and secretaries designed to ensure that the majority of the 
shareholders know what is going on. Winding-up, reconstruction, 
and amalgamation are dealt with at appropriate length, and there 
are shorter but useful chapters about private companies and unit 
trusts, the latter again a topic which would hardly have occurred 
in a student’s textbook until lately. Coming to details, we have 
been particularly pleased with the explanation of premium shares, 
which is a most puzzling topic to many students, and also with 
the treatment of the different classes of capital. 

On the technical side, we should mention that the page is 
admirably clear, and any desired paragraph can be picked up 
quickly, while the table of cases is properly supplied with a full 
list of references. 


Stephen’s Commentaries on the Laws of England. Twenty-first 
Edition. Supplement, 1959. By L. Crispin Warmington. 
London: Butterworth & Co. (Publishers) Ltd. Price 9s. net. 

Stephen’s Commentaries goes on (and will long go on) as the 
primary textbook for students starting to qualify for becoming 
solicitors. The present supplement brings it up to date as at the 
beginning of this year, and is cumulative, so that the previous 
supplement need not be retained. As in previous issues, new 
paragraphs are marked conspicuously with an asterisk, and 
students using the main work are warned to be sure to look at the 
supplement. It is, as usual with similar works produced by 
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these publishers, provided with a tongue which will fit into the 
pocket of the last volume of the main work. It is unnecessary, 
in reviewing this particular publication, to say more than that it is 
essential ta the would-be solicitor in his early student period, and 
that he and those teaching him can be sure that it is accurate 
and complete. 


Rayden on Divorce. Second. (Cumulative) Supplement to Seventh 
Edition. By Joseph Jackson, Barrister-at-Law and D. H. 
Colgate of the Probate and Divorce Registry. London: 
Butterworth & Co. (Publishers) Ltd. Price 18s. 6d., postage 
Is. extra. Main volume and Supplement £6 5s., postage 
2s. 6d. extra. 

The previous supplement brought the law up to August 1, 
1958, and it included the text of three Acts not then in force. 
This second cumulative supplement shows in the noter-up the 
effect of those enactments which are all now in force. The 
supplement also includes the Matrimonial Causes Rules, 1957, 
as amended, as well as all the relevant statutes and statutory 
instruments passed, and cases decided, since the publication of 
the seventh edition. The supplement states the law as it existed 
on February 16, 1959. 

With so much new matter to be inserted the suppiement has 
become too bulky to be inserted in the ket provided for the 
purpose in the main volume. It is in fact a separate book of 
some 250 pages. It is indispensable to users of Rayden. 


“MAKING THE GREEN ONE RED” 


The English-speaking world, after nearly 80 years, keeps 
green the memory of Sherlock Holmes. It was a happy chance 
that introduced him to the man who was to become the 
Boswell to his Johnson—J. H. Watson, M.D. Watson tells us 
that in March, 1881, they had for some time been occupying 
rooms together at 221B Baker Street; though it was not until 
the end of 1887 that the faithful chronicler recorded their 
first case, A Study in Scarlet, in Beeton’s Christmas Annual. 
That Holmes thought (or affected to think) poorly of his 
collaborator’s narrative powers is clear from the opening pages 
of The Sign of Four (first published in Lippincott’s Magazine 
in 1890). Watson had diffidently referred to his “small 
brochure ” relating the earlier adventure: 

“T glanced over it,” said Holmes. ‘“ Honestly, I cannot con- 
gratulate you upon it. Detection is, or ought to be, an exact 
science, and should be treated in the same cold and unemotional 
manner. You have attempted to tinge it with romanticism, 
which produces much the same effect as if you worked a love- 
story or an elopement into the fifth proposition of Euclid.” 
When A Study in Scarlet first appeared, Arthur Conan 

Doyle was an impecunious doctor of 28, practising at South- 
sea. Neither his first nor his second work attracted much 
attention in England at the time; but in July, 1891, the then 
popular Strand Magazine began the publication of The 
Adventures of Sherlock Holmes, commencing with A Scandal 
in Bohemia. Thenceforth Holmes and Watson were firmly 
established as outstanding figures in the world of literature. 
Tragic, bizarre, horrible or grotesque were the situations that 
the two friends faced together—until that dreadful day (May 
4, 1891, as Watson tells us in The Final Problem) when he 
leaned out above the roaring Reichenbach Falls and called in 
vain upon his friend, precipitated with the arch-villain 
Moriarty into those frightful depths. 

But that was not to be the end. The tragic dénouement of 
The Final Problem created such sorrow, rage and consterna- 
tion among his public that Conan Doyle had to think again. 
And in the spring of 1894 Watson, in the midst of an inquisi- 
tive crowd looking up at the windows of 427 Park Lane 
(where a mysterious murder had just occurred), turned to 
withdraw and brushed against an elderly cripple, knocking 
from his hands the books he was carrying. This character, as 


the world was soon to learn, was none other than the celebra- 
ted Sherlock Holmes, in impenetrable disguise, returned (as it 
seemed) from the dead. (For the explanation readers are 
referred to the episode of The Empty House.) 

After this startling reappearance the friends resumed their 
former way of life, facing unscathed the incidents recorded in 
The Hound of the Baskervilles. This macabre story appeared 
in the Strand Magazine in 1901: the following year Conan 
Doyle received his knighthood. A year later, the series known 
as The Return of Sherlock Holmes began its run in the Strand 
Magazine. In 1904 appeared The Second Stain, in which 
Watson tells us (in passing) that Holmes had withdrawn from 
active practice and retired to a small farm upon the Downs, 
five miles from Eastbourne, where he divided his time between 
beekeeping and philosophical studies. From this chosen 
obscurity he momentarily emerged on August 2, 1914, to per- 
form an important service for his country; the unmasking 
and frustration of a German spy is described (less happily, per- 
haps, than the earlier exploits) in His Last Bow (published 
in 1917). 

Sherlock Holmes carries on the tradition that goes back, 
through Edgar Allen Poe, to Francois Eugéne Vidocq (1775- 
1857), the real life ex-convict detective of the Paris Sireté. 
But Holmes has no real successor. True, R. Austin Freeman 
(a physician, like Conan Doyle) has left us Dr. John Thorn- 
dyke, of 5A Kings Bench Walk, who treats the science of 
detection “in the same cold and unemotional manner”; his 
methods are as bold, his logic as severe, his deductions as 
inevitable, as those of his great Victorian forbear. But 
Thorndyke’s personality never intrudes upon his detection ; 
the long, lean figure of Holmes, sprawled in his armchair, 
with prominent chin and thin, nervous fingers, infuses every 
page of his narrator’s story. 

All later practitioners in the genre—and their name is 
legion—are shadows compared to Sherlock Holmes. One or 
two are ingenious foreigners; some talk like characters in a 
psychological novel; several are addicted to humour or para- 
dox ; another is an elegant product of the Police College: yet 
another is definitely “ out of the top drawer,” the scion of a 
noble house. The rest are mere flotsam and jetsam upon a 
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flood-tide of brutality and violent crime. None of them re- 
motely resembles Holmes, for he is above imitation and 
beyond comparison. 


This is the centenary year of Conan Doyle’s birth, which 
has been fittingly celebrated at a function in the Savoy Hotel. 
Recent days have been marked by a cause célébre—an applica- 
tion to the Supreme Court of the Russian Soviet Federation of 
Socialist Republics for compensation (estimated at 2,000,000 
roubles) to the author’s estate for the unauthorized dissemina- 
tion of his works, in several languages, by publishing houses 
and the Ministry of Culture in the R.S.F.S.R. The case was 
argued, before three Judges, by a Harvard Professor, who is 
a specialist in Soviet Law, for two hours and a half. 


The Soviet Union is not a signatory to the International 
Copyright Convention. It would be a facile assumption that 
the term “ royalties” has an unpropitious sound to the com- 
munist ear; but that (as the sequel shows) was not the ratio 
decidendi. The plea was based upon a section of the Soviet 
Civil Code providing that no man shall unjustly enrich himself 
at the expense of another. (Such a principle is not unknown to 
our own law—vide the body of rules known as quasi-contract, 
the actions of “ passing off ” and for an account, for recovery 
of money paid at the request of the defendant, and of money 
“ had and received ” to the plaintiff’s use.) In the event, how- 
ever, the Court rejected the “ unjust enrichment ” plea on the 
ground that its application to this case would amount to a 
circumvention of art. II of the Soviet Copyright Law, 
which (inter alia) expressly excludes foreigners from protection 

No devotee of Sherlock Holmes need be surprised to find 
him straying to Moscow, so far off his Baker Street beat. 
Already, in A Scandal in Bohemia (1891) Watson had heard of 
“his summons to Odessa in the case of the Trepoff murder,” 
and of his solving “the singular tragedy of the Atkinson 
brothers at Trincomalee.” But these are as nothing beside the 
wanderings Holmes himself describes, following his hair- 
breadth escape from the Reichenbach Falls: 

“T did 10 miles over the mountains in the darkness, and a 
week later found myself in Florence . . . Thereafter I travelled 
for two years in Tibet, and amused myself by visiting Lhasa 
and spending some days with the Head Lama... I then 
passed through Persia, looked in at Mecca, and paid a short 
but interesting visit to the Khalifa at Khartoum, the results 
of which I have communicated to the Foreign Office. Returning 
to France I spent some months in research into the coal-tar 
derivatives, which I conducted in a laboratory at Montpelier. 
I came over to London, called in my own person at Baker 
Street, and threw Mrs. Hudson into violent hysterics” (The 
Empty House). 

Surely not death, nor even retirement, can quench such 
inexhaustible energy. It may be not inappropriate to recall the 
words of Elijah to the prophets of Baal (1 Kings, 18, 27): 

“Cry aloud, for he is a god. Either he is talking, or he is 
pursuing, or he is on a journey; or peradventure he sleepeth 
and must be awaked.” A.L.P. 


PERSONALIA 


APPOINTMENTS 

Mr. Leslie Charles Wort, D.S.C., F.C.LS., D.P.A. for the last 
ten years clerk to Midhurst, Sussex rural district council, has 
been appointed clerk to Bullingdon, Oxon, rural district council 
and takes up his new position on November 23, next He was 
previously deputy clerk to Hartley Wintney, Hants., rural district 
council. He succeeds in his new post Mr. A. E. Oswin, D.P.A. 
(Oxon), who has been clerk to Bullingdon rural district council 
since 1932, when the council was formed under the Oxfordshire 
Review Order, 1932. Mr. Oswin has served local government for 
42 years and was previously clerk to Foleshill rural district 
council, (abolished in 1932 under the Warwickshire Review Order 
and Coventry Extension Act, 1932). 





Miss Priscilla Tolkien, B.A., who has recently been serving 
as a probation officer at Watford, has been appointed to the 
Oxfordshire probation service, and will serve the courts at 
Oxford city, Banbury, Bicester and Banbury and Bloxham. Miss 
Tolkien gained an Honours Degree in English at Oxford and 
also studied at the London School of Economics, where she was 
awarded a Certificate in Social Science and Applied Social 
Studies. She took up her appointment on September 1, last, and 
succeeds Mrs. D. A. Hugh-Jones. 





MAGISTERIAL MAXIMS. No. XXXVII. 


It cannot be Denied by those Sufficiently Fortunate, or as the 
case May be, unlucky enough, to Occupy the Chair of a Lesser 
Elevation than that of a Chairman of Justices or his Colleagues, 
that there are Moments in his Career when the prophet Job 
himself would be Hard Put to restrain that Burst of Spleen which 
arises in All Manner of Men upon occasions of Stress or 
Provocation. Indeed, until the Advent of the Robot Clerk and 
the Mechanical Bench it would be Difficult for things to be 
Otherwise. When circumstances of such a Nature arise it is 
Prudent fo1 the Occupier of such a Chair to enumerate, Mentally, 
the numbers I to X lest he speak Out of Turn, or Utter Phrases 
which upon a Later Day he would regret with Bitterness and 
Annoyance at allowing himself to be so Provoked. 

Thus, it fell once that a certain Rogue, of many Convictions 
and Divers Sentences appeared (on a Home Office Order to the 
Governor of a Place where such as he are Incarcerated for the 
Better Protection of an Innocent Public) to answer to two com- 
paratively Trivial Charges under that section of the Larceny Act 
MCMXVI which concerns itself with the Unlawful Entry into the 
— of Others and making Free of their Goods, Chattels, and 

onies. 

Unfortunately, having the “ Gift of the Gab” and having had, 
by Personal Experience far more Practice in the Art of Advocacy 
than many Young Barristers are afforded the Opportunity of hav- 
ing, the Scoundrel cross-examined each and all the Witnesses for 
the Crown at Great Length, and although many of his Questions 
were barely Pertinent to the Matter under Inquiry, yet contained 
sufficient of Importance to make it Necessary for the Unfortunate 
Clerk to rote in Full the replies upon his depositions, which thus, 
as a Result, ran into many Quartos. 

Towards the Middle of the Second Day’s hearing, he was 
Sorely Tempted to cry Aloud “Of your Charity, be Silent,” or 
even some Stronger Epithets of a Profane Nature. Fortunately, 
he recollected, in Time, the Maxim of Claudianus, EVENTU 
RERUM STOLIDI DIDICERE MAGISTRO, which means, 
“Fools learn by the Result” though the unlettered have been 
known to render it as “Give him but the Rope, and he will 
— the Hangman,” and continued in Silence with his weary 

ask. 

Thus, when in due Course of Time, the Accused Stood his 
Trial, and endeavoured to Allege that All had not been Recorded 
upon the Depositions, the Learned Chairman of the Great 
Sessions expressed, with some asperity, that for any Clerk to 
have written More would have been beyond the Task of any 
Mortal, and silenced the Prisoner with a Well Turned Compliment 
to the Lower Court for its Industry and Patience in the Matter. 

The Jury deliberated but a Short Time ; the Bench discoursed 
with brevity though to the Effect that Five Summers with the 
length of five Long Winters must elapse before Freedom would 
be restored to the Body of the Loquacious One. 

Which, the Clerk hearing of Thereafter, told himself that it 
but Proved the Veracity of the Antient Writing of Ovid 
“PERFER ET OBDURA,” which although literally construed 
means “Bear and Endure” may by Magistrates’ Courts 
rendered as “ A STILL TONGUE IN A LOWER COURT OFT 
STOPS BLAME FROM A HIGHER.” AESOP B 





NOW TURN TO PAGE 1 


Where a person is committed to custody for failure to pay 
a sum due under an affiliation order or order enforceable as 
an affiliation order, then, unless the court that commits him 
otherwise directs, no arrears shall accrue under the order 
while he is in custody. (Magistrates’ Courts Act, 1952, s. 75.) 
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All questions for consideration should be addressed to “‘ The Publishers of the Justice of the Peace and Local Government Review, Little London 


Chichester Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the 


subscriber 


must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


Adoption Act, 1950—Death of adopter—Position of widow 

who did not adopt, less than 21 years older than infant. 

In 1954 a female illegitimate child was adopted by her natural 
father, who subsequently married a person under 21 years of 
age. The then natural and adoptive father died and since his 
death his widow has attained the age of 21 years. The widow 
now wishes to adopt this child and the question arises whether 
or not she is a relative within the meaning of the Act so that 
s. 2 (1) (6) would apply. It appears that the only way in which 
she could be held to be a relative within the meaning of s. 45 
would be that she is related by affinity to the infant by being the 
widow of the natural and adoptive father. Practical Point No. | 
at 118 J.P.N. 598 has been considered and I shall be glad if you 
would let me have your opinion as to whether the widow is a 
relative within the meaning of the Act. 

Q. Lupa. 


Answer. 
In our opinion the widow is not a “ relative,” even by affinity. 
The definition of relative in s. 45 does not include the widow of 
an adopter. 


2.—Agriculture—Caravan placed on cultivated holding—Whether 
permission or licence needed. 

With reference to P.P. 4 at 122 J.P.N. 871, I shall be glad if 
you will let me know the law regarding caravans. May I place 
a caravan on 3-4 acres of my land for the purpose of main 3 

A.J.S. 
Answer. 

The answer cited related to a structure which had ceased to 
be a caravan in any normal sense. The “law regarding cara- 
vans” is mainly to be found in the Public Health Act, 1936, and 
the Town and Country Planning Act, 1947, and subordinate legis- 
lation with a good deal of case law. It cannot be stated in the 
compass of an answer to a Practical Point. To your personal 
question, however, the answer is that if anybody will live in the 
caravan a licence will be needed under s. 269 of the Act of 1936, 
unless the habitation is for less than 60 days in the year. If 
nobody lives there, e.g., if the caravan is used for storage, or 
for other purposes of cultivation, no licence or permission is 
needed, but see standard conditions in the Town and Country 
Planning General Development Order, 1950, S.I. No. 728. 


3—Children Act, 1958—Child in nursing home—Power of local 
authority. 

With reference to your answer to P.P. 1 at 123 J.P.N. 370, I 
should be obliged if you would consider the effect of s. 37 (2), 
Adoption Act, 1958, on the second paragraph of your answer. 
It seems to me that part IV, Adoption Act, 1958, cannot apply 
to the children concerned because the nursing home is at the 
moment registered under part VI, Public Health Act, 1936, and 
the children are therefore in the care of the proprietor in the 
circumstances mentioned in s. 2 (3) (d), Children Act, 1958, and 
hence not “ protected children” under the Adoption Act. 

VuRuvso. 
Answer. 

We are grateful to our correspondent for drawing attention 
to the combined effects of s. 37 (2) of the Adoption Act, 1958, 
and s. (3) (d) of the Children Act, 1958. It appears 
that if the children are in the care of the proprietor of a nursing 
home registered under part VI of the Public Health Act, 1936, 
they are neither foster children nor protected children. 


4.—Criminal Law—Assault on young girl—Can police officer act 
ap behalf ?—-Offences Against the Person Act, 1861, 
§. 42. 
A young girl, aged nine, whilst picnicking in a wood with 
another girl of the same age, was assaulted by a man in circum- 
stances which appeared to be the preliminary to a more aggra- 
vated assault. It is thought that the evidence would only amount 
to common assault but the police are anxious to prosecute. The 
Parents of the child, however, live well out of the county. 
Although they are willing to support a prosecution, there are 
Practical difficulties and it would be much more convenient for 
the local superintendant of police to be the informant. In view of 


Pickering v. Willoughby (1907) 71 J.P. 311, is this possible if 
he prosecuted under a written authority of a parent? It is 
thought that the child herself could not legally give an authority, 
but is this so? Can a parent prosecute in his own right as a 
party aggrieved? If a parent is only able to prosecute “on 
behalf of” the party aggrieved, then do you consider that the 
maximum delegatus non potest delegare applies: the infant 
presumably could not appoint an agent. Presumably the parent 
could prosecute on behalf of the infant in any case but we would 
be glad if you could let us know the authority. 

HABAR. 

Answer. 

We dealt with a similar query at 121 J.P.N. 834. To that 
answer, perhaps we can add that the simplest way out of the 
dilemma is to charge the man with common assault and either 
proceed on the indictable misdemeanour or deal with it sum- 
marily with his consent under the provisions of s. 19 of the 
Magistrates’ Courts Act, 1952. This course would eliminate any 
difficulties that proceedings under s. 42 of the Act of 1861 might 
raise. 


5.—Criminal Law—Binding defendant over with a requirement 
to return to his own country and not come back to this 
country—Finding the money to pay his fare. 

I was interested in your comment at 122 J.P.N. 795, with refer- 
ence to banishment by recognizance. In a recent case before a 
quarter sessions in this county three young Irishmen, aged 19, 19 
and 18, were bound over in their own recognizance in the sum 
of £20, and a condition of the bind over was that they should 
return to Eire forthwith and remain out of this country for the 
next two years. 

This disposal was taken following the decision of the Court 
of Criminal Appeal, which stated that in these circumstances 
it was inappropriate to make a probation order. Nevertheless, 
the problem remained of returning these three men to their own 
country, and the probation officer was asked to see that they 
embarked for 2 port in Eire. 

In co-operation with a colleague at ——— this was done, but 
because the men were without sufficient money for their fare 
they were assisted to the extent of nearly £5, and this money 
has been found by the poor box fund of this county. 

I have made inquiries from the National Assistance Board and 
from the Home Office with a view to ascertaining whether public 
funds are available to meet the expenses incurred in returning 
persons of this kind, who are required to leave this country under 
an order of the court, which is not a probation order. I am 
still awaiting a final decision both from the Home Office and 
the National Assistance Board, but indications so far show that 
there are no statutory funds available. 

It is likely that in a county such as ——, which dealt with a 
large number of itinerant hotel workers, many of whom are 
natives of Eire, this problem may well arise again next season. 
It seems reasonable to suppose also that if the court orders a 
person to go from A to B, it must also be possible to obtain the 
expenses incurred in carrying out the order if the subject of the 
order does not possess sufficient means tc meet his own expenses, 
as in the case quoted. 

LILON. 
Answer. 

We do not know the answer to this question. It is a matter 
which has only recently arisen. We note that Lord Parker, C.J., 
in R. v. Ayu [1958] 3 All E.R. 636 at p. 638, quotes Lord 
Goddard as saying to the defendant in an earlier case “ The court 
is going to bind you over in your own recognizance in the sum 
of £10 that you accompany an escort to the train when you 
will be sent to Eire to-night or as soon as arrangements can be 
made, and you do not land in this country again for at least 
three years.” This clearly implies, in our view, that whether the 
defendant has the money for his fare or not, he is going to be 
sent to Eire, and it would seem that the money to pay his fare 
would have to come from public funds. Which particular public 
“ pocket ” should be dipped into for this purpose, we do not feel 
able to say upon any information we have yet collected. 
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6.—Gaming—Side-shows at fair-grounds involving no skill. 

Your opinion is sought on the legality of certain side-shows 
exhibited by showmen at fair grounds throughout the country, 
which are solely games of chance involving no skill whatsoever. 

The fact that expensive machines are manufactured for these 
side-shows is not necessarily proof of their legality though there 
is an inference thereof. 

The principal machines on which your opinion is sought rotate 
and eventually stop opposite a name which coincides with the 
name on one of a couple of hundred tickets sold previously for 
which a prize is awarded: they are normally referred to as 
“rings.” Other side-shows, also games involving skill, are 
“ tombola ” and “ pick-a-straw.” 

There appear to be no test cases dealing with such games 
of chance and only the Betting and Lotteries Act, 1934, could 
be said remotely to deal with the matter. on 

G. Sox. 


Answer. 

Prima facie, it seems that such machines are used for 
games of chance and, unless they bring themselves within the 
exceptions in the Betting and Lotteries Act, 1934, or the Small 
Lotteries and Gaming Act, 1956, they are illegal. 


7.—Highway—Retaining wall later than dedication—Liability 
for maintenance. 

The profile drawing herewith shows a cross-section across a 
public highway, as it is thought to have been a little more than 
100 years ago. The owner of the land below the highway, 
about 100 years ago, built a house with a lodge, and apparently 
in order to get some level ground around the lodge, he cut into 
the hillside which was then held up with a retaining wall built 
by himself, as shown in the second profile enclosed. Today, 
perhaps because of increased traffic, the retaining wall is showing 
signs of imminent collapse. If this happens, it is thought that the 
bank behind it will fall away, thus depriving the highway of 
stability and support, and in fact part of the highway may also 
collapse and fall down into the area below. The question arises 
who is responsible for the maintenance of the original wall, and 
this is the question upon which advice is sought. The practical 
difficulty is that if the wall collapses the land owner may not 
be greatly inconvenienced, whereas the highway authority will be 
more or less bound to do something if the highway is endangered 
or actually some part of it falls away. In other words, while the 
landowner can probably afford to play a waiting game, the 
highway authority cannot. It would be appreciated if advice 
could also be given as to the course of action which is open to 
either party, in order to enforce whatever liability there may be. 

P. NEWHALL. 


Answer. 

If the highway was dedicated after the land had been excavated 
and the retaining wall erected, it would probably be held that 
the wall was part of the highway and repairable with the high- 
way. The statement in the query does not make it clear whether 
the highway existed before the wall, and the facts would have 
to be verified if proceedings were contemplated. If the highway 
was there, and the owner of the land removed the natural 
support of the highway, he is liable to keep the wall in repair 
and, if he does not, he will have created a nuisance to the 
highway by his interference with support: cp. Lodge Holes 
Colliery Co., Ltd. v. Wednesbury Corporation (1908) 72 J.P. 
417. As damage has not yet occurred, and the landowner is not 
taking any action, the most suitable form of proceedings would 
in our opinion be to apply for a declaratory order under O. 25, 
ee 


8.—Housing Act, 1957—Hire purchase—Refrigerators for council 
houses. 

The council is considering purchasing a large number of refrig- 
erators for installation in council houses, where required, and 
such equipment might either be treated as landlords’ fixtures or 
as tenants’ fixtures. In each case a charge could be put on 
the rents to cover, on the first method, a hire charge and, on 
the second method, purchase by weekly instalments over a period 
of (say) 10 years related to the council’s loan sanction. If the 
latter method were adopted, the refrigerators subsequently becom- 
ing the property of the individual tenants, would such transactions 
come within the Hire Purchase Act, 1938, and would it be 
necessary for hire purchase agreements to be entered into with 
the individual tenants ? 

BERWA. 
Answer. 

In our opinion this is what s. 94 of the Housing Act, 1957, 

contemplates, if sale outright is not adopted. 





9—Husband and Wife—Adultery—Notice of allegations given 
to other party. 

In the magistrates’ matrimonial court, it has been the custom 
during recent years where a wife has charged a husband with 
adultery, to give notice of the full allegation to the husband and 
also by letter to the woman named. I believe this was done 
because of a recommendation made so that the woman named 
might have an opportunity of attending court. In one local 
court the clerk has now informed me that this is not necessary, 
I have been trying to trace the recommendation or direction that 
notice should be given and having been unable to do so, I wonder 
if you can help me ? GERBA, 

Answer. 

A rather similar query was dealt with at 121 J.P.N. 763. 

We know of no such recommendation and it is for the party 
wishing to call her to bring the woman named as a witness. We 
cannot see why she should be informed of the particulars by 
letter nor can we see how she can be called as a witness if 
neither party wants her. 


10.—Husband and Wife—Maintenance Orders (Facilities for 
Enforcement) Act, 1920—English order registered in Channel 
Islands—Disappearance of husband—Enforcement. 

A maintenance order was made by local magistrates and, when 
the husband subsequently moved to the Channel Islands, the order 
was in due course registered there under the Maintenance Orders 
(Facilities for Enforcement) Act, 1920. The position at present 
is that the husband has disappeared and the arrears of payments 
under the order have mounted to a large sum. 

Would you please advise me: 

1. If the husband is later found in England or Wales, have the 
local magistrates, who made the order, power to issue a warrant 
of arrest despite the fact that the order is at the moment registered 
in the Channel Islands, or should the registration there first be 
rescinded ? 

2. (a) Is the procedure given in s. 3 (5) of the Maintenance 
Orders (Facilities for Enforcement) Act, 1920, the appropriate 
procedure for rescinding the existing registration? 

(5) Would the application to rescind the registration have 
to be served on the husband (who has disappeared)? 

(3) Has the High Court better facilities than a magistrates’ 
court for tracing defendants who have disappeared and, if so, 
should the wife seek to have her order registered in the High 
Court under the new Maintenance Orders Act, 1958, with the 
object of finding the husband and enforcing the order? 

G. Sovon. 
Answer. 

1. If the husband is found in England or Wales, the court 
which made the order could, we think, safely issue a warrant 
since, ex hypothesi, the court with which the order was registered 
is powerless to act. 

(2) (a) No. The whole of s. 3 of the Act deals with provisional 
orders made in England or Wales. A letter to the proper officer 
of the court with which the order was registered should be 
sufficient. 

(6b) No. 

3. We doubt whether the High Court would be in a better 

position to enforce the order. 


11.—Landlord and Tenant—Council houses allowed to be used 
partly for business—Security of tenure. 

The council has four combined houses and shops on a housing 
estate of 100 houses. The shops have changed hands on se 
occasions, the council accepting the incoming tenant put fo 
by the outgoing tenant. Sums have been paid for goodwill, over 
£2,000 in one case. In 1957 one of the shopkeepers received the 
consent of the council to apply for an off-licence for beer 
wines. Complaints have been received from the other shop- 
keepers tiiat this man is taking all their trade, by reason of this 
off-licence, and asking for him to be limited as to the class of 
goods he sells. The council now think they should try and fix 
certain goods to be sold by each shop or do away with two shops. 

Will you please advise: (a) Can the council serve notice to 
quit on each tenant, and offer a new tenancy setting out a list 
of goods each shop shall sell? (5) Can the council give notice 
to quit to two or three of the tenants, on the ground that there 
are too many shops for the number of houses, and convert 
area occupied by the shop into another living room of the house, 
without being liable for any compensation? (c) Do these com- 
bined houses and shops come within the provisions of part I 
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the Landlord and Tenant Act, 1954, or can they still be dealt with 
under s. 158 of the Housing Act, 1957. 
BALONA. 
Answer. 

The council’s power of management under s. 111 of the Hous- 
ing Act, 1958, does not exclude part II of the Landlord and 
Tenant Act, 1954. The council are, therefore, in the same 
position as a private landlord (of property outside the Rent Acts). 
They can put an end to the present tenancies and offer new 
tenancies, either for residence alone or for residence with a 
specified type of business, but not without the liability to pay 
compensation or grant a new lease. 


12.—Licensing—Occasional licence—Whether consent may cover 
several independent functions to be held at the same place 
over a period of three weeks—Fee. 

We shall be grateful for your opinion on a problem arising 
from the inter-relation of s. 151 of the Customs and Excise Act, 
1952, and s. 2 (3) of the Finance Act, 1959. 

A licensee applies at one hearing for several occasional licences 
for functions at an unlicensed ballroom. These functions all 
fall within a period of three weeks, but are independent of each 
other. Is the licensee entitled to ask the magistrates for one 
consent to cover all these functions over a period of three weeks 
and is he required to pay therefor a lump sum of 10s. or must 
he pay that sum for each occasion? Have the magistrates a 
discretion in this matter ? 

ORHILA. 
Answer. 

In our opinion, each occasional licence must be identified 
with one single occasion, although that occasion may be continued 
over a longer period than one day (as, e.g., a cricket match) 
and may even be of lengthy duration (as, e.g., a summer festival) : 
in the latter case, an occasional licence cannot cover a longer 
period than three weeks. 

We form this opinion on the form of words used in s. 148 (2) 
of the Licensing Act, 1953, which requires notice of the “ place 
and occasion for which the occasional licence is required,” read- 
ing into the singular expressions “place” and “occasion” a 
contrary intention to the operation of the rule expressed in s. | 
(1) (6) of the Interpretation Act, 1889, that “words in the 
singular shall include the plural.” Compare s. 107 of the Act 
which specifically mentions “special occasion or occasions. 

The fee chargeable for each consent to an occasional licence 
is 5s, whether the consent relates to an occasion occurring on 
one day or spread over a longer period (Magistrates’ Courts Act, 
1952, sch. 4), although the excise duties chargeable are calculated 
by the day (Customs and Excise Act, 1952, s. 151 (3)). 


13.—Licensing—Off-licence—Alterations involving addition of 
adjacent shops — Whether consent of licensing justices 
necessary. 

Clients of ours are grocers and provision merchants who have 
an off-licence in respect of their premises No. 65 High Street. 
They have recently purchased two adjoining premises Nos. 63 and 
64 High Street, which they are proposing to throw into their 
existing shop and they desire Nos. 63 and 64 and 65 all to be 
licensed instead of merely No. 65. 

We shall be obliged if you will advise as to the application 
that will have to be made at the adjourned brewster sessions to 
carry this into effect. Can our clients apply for an off-licence in 
Tespect of Nos. 63, 64 and 65, part of which is already licensed 
or should they apply for a licence for Nos. 63 and 64 only, in 
which case they would be presumably holding two licences, or can 
this be dealt with by transfer or in any other way? 

Orr LICENCE. 
Answer. 

Licensing justices have never had any control over the structure 
of off-licensed premises. Therefore, an alteration of a character 
which, if it were an alteration to on-licensed premises could be 
carried out only after there had been obtained the consent of 
the licensing justices in accordance with s. 134 of the Licensing 
Act, 1953, may be carried out in off-licensed premises without 
reference to the licensing justices. 

The alteration mentioned by our correspondent is, apparently, 
of such a character inasmuch as the premises, when altered, will 
Preserve their identity and still be within the ambit of the licence 
(see Weston-super-Mare Licensing JJ., ex parte Powell. (1939) 103 
J.P. 95), and we think therefore that the scheme outlined may 
% carried out without the necessity of making any formal applica- 
tion. It may be that the “address” of the entire premises will 
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sooner or later merge into a single number (e.g., 65); but if the 
present numbers, 63, 64, 65, are retained as the “ address” of the 
premises it will be courteous to ask the licensing justices to renew 
the licence with the “ address” more exactly stated. 


14.—Licensing—Order enlarging permitied hours—Enlarged hours 
available to registered clubs as well as licensed premises. 

Upon ‘the application by the licensees of on-licensed premises 
in this division, the licensing justices granted an order under 
s. 101 (2) (a), (3) of this Act, for this year only. I have since 
received notices from several of the clubs in the division, that 
they intend to take advantage of the concession under the said 
order. Does s. 103 (2) in your opinion, automatically bring clubs 
within the provisions of the said order, having regard to the fact 
that they made no application, and were not even’ mentioned 
when the application was made ? 

ONGOL. 
Answer. 

The effect of the order under proviso (a) to s. 101 (2) of the 
Licensing Act, 1953, is to enlarge permitted hours throughout 
the licensing district. Section 103 (2) of the Act makes the 
enlarged permitted hours available in the premises of a registered 
club. That registered clubs were not mentioned when application 
was made is irrelevant: the licensing justices were then directing 
their minds to “the special requirements of the district,” not 
solely to the business conducted in licensed premises. 


15.—Magistrates—Chairman of district council aged over 75. 

The present chairman of the council is aged over 75, and the 
question arises whether he can sit as a magistrate on the 
local bench. 

He has been sworn in as a justice of the peace but will merely 
hold office during the year of his chairmanship and naturally he 
would like to sit on the bench. I am wondering whether he is 
precluded from doing so because of his age. 

Whilst 1 appreciate that normally a justice of the peace ceases 
to sit on the bench at 75 I am wondering: 

(a) whether this rule applies to a justice of the peace who 
holds office by virtue of being a chairman of a local authority ; 


They’ re recuperating... by Bequest! 





HOME OF REST FOR HORSES 


In atypical year upwards of 250 animals belonging 
to poor owners receive recuperative and veterin- 
ary treatment at the Home, including horses whose 
owners have been catled up for military service. 
Loan horses are supplied to poor owners to enable 
their charges to enjoy a much-needed rest. 


THE HOME RELIES LARGELY ON LEGACIES 


to carry on this work. When drawing up wills for your clients, 
please remember to i Home of Rest for Horses, 
Wood, Herts. 


Home of Rest for Horses, Westcroft Stables, Boreham Wood, Herts. 
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(5) whether, if the rule applies, some exception or dispensation 
could be made in this particular type of case. FOPANTOR. 
Answer. 

(a) The rule applies to a chairman of a local authority by 
virtue of s. 4 (8) of the Justices of the Peace Act, 1949 

(b) We do not think any exception can be made. 
16.—Market—Charter granting exemption from tolls in other 

markets—A pplication in home market. 

The council have a franchise market. The earliest reference 
in the charters of the borough to market rights occurs in the 
13th century when it is stated: “that the burgesses of the same 
town may have a merchant gild in the same borough with all 
liberties and free customs to such a gild appertaining, and that 
they may go through all our land with all their merchandise 
in buying and in selling and in trading well and in peace, freely 
and quietly, and honourably, and that they may be free of toll, 
passage, pontage, stallage and lestage, and all other customs, 
saving in all things the liberties of our city London as mentioned 
before.” 

It is recorded in the council minutes in 1592 that the burgesses 
were instructed not to pay toll in any town market or fair but 
rather allow their goods to be seized and let the council settle 
the matter. It is laid down in the council minutes in 1614 that 
all burgesses buying corn in other markets to sell again in this 
town should pay toll on such corn. A 19th century police 
directory of the town states: “The burgesses are free from all 
tolls or stallage duty within the borough, as also are their 
widows.” 

May I have your opinion as to whether it is still possible for 
the burgesses to retain any special rights in relation to the 
market ? In particular, bearing in mind the above extracts, do 
you consider that the alleged exemption from the payment of 
tolls and stallage includes this town or was only intended to 
benefit burgesses trading elsewhere ? It is of interest to note 
that the burgesses still retain rights over certain lands in the 
borough. BAFIL. 

Answer. 

The exemption from tolls and other dues granted by this 
charter followed closely the exemption throughout the realm 
enjoyed by citizens of London. It was not uncommon, and was 
even granted to some bodies of foreign merchants. The purpose 
was to stimulate trade, and for this purpose exemption in the 
burgess’s home market was not essential. If, however, burgesses 
did in fact enjoy such exemption from the time of the charter 
onward, the courts might have found there was a valid custom, 
if the exemption had been challenged. We infer that the partial 
departure made in 1614 was not challenged. This is, however, 
now academic, because s. 208 (2) of the Municipal Corporations 
Act, 1882 (since repealed as spent), put an end to all such 
exemptions enjoyed by municipal corporations, with a saving for 
vested rights of living persons. 


17.—Public Health Act, 1936—Extension of public sewer to serve 
new houses. 

My council have been asked to extend a public sewer which 
runs under a highway maintainable at public expense, so as to 
meet the needs of a number of houses which a private developer 
is about to construct. The extension of the sewer would, for the 
whole length, be under the public highway. In the absence of 
main drainage, the developer would be obliged to have septic 
tanks or cesspool drainage, which the council are anxious to 
avoid. It has been suggested that the developer should be 
called upon to make a contribution towards the cost of extending 
the public sewer, but, in view of the provisions of s. 14 of the 
Public Health Act, 1936, which makes it the duty of the council 
to provide public sewers, and the fact that this proposal would 
mean an extension of an existing public sewer under a highway 
maintainable at public expense, it appears that such a contribution 
could not legally be demanded. Do you agree ? PIDAR. 

Answer. 

We agree. 


18.—Road Traffic Acts—Driver’s 52 hours—Failure to comply with 
s. 19 of the Act of 1930—When does an employer permit his 
driver to drive for excessive hours ? 

We are experiencing some difficulty in prosecuting cases before 
the justices against employers charged with permitting offences 
contrary to s. 19, Road Traffic Act, 1930. Section 19 reads “... it 
shall not be lawful ... for any person to drive or cause or permit 
any person employed by him or subject to his orders to drive . . .” 
and there follow various restrictions on the number of hours 
which may be driven or taken for rest. 
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The charges are usually brought against the employer followi 
an examination of his driver’s record sheets which have reve; 
breaches of the section. In most cases the breaches occur durj 
a busy period and it is not uncommon to find three or four isols 
breaches within the space of a week. The Goods Vehicles (Kee 
ing of Records) Regulations, 1953, do not impose any duty 
an employer to check the records, although the driver shoul 
deliver the record sheets to the employer within seven days of f 
date when the sheet expires, In practice most employers 
dilatory in carrying out any periodic check and in many cases 
check is made at all. 

A defence is frequently put forward that for a person or ce 
porate body to be guilty of permitting an offence under thi 
section mens rea must be proved. This defence is based on the 
decision in James & Son Ltd. v. Smee; Green v. Burnett (1958) 
118 J.P. 536; [1958] 3 All E.R. 273, where on appeal a conviction! 
of a limited company for permitting the use of a vehicle with’ 
faulty brakes was quashed albeit had the charge been “ using” 
the vehicle the conviction would have been good. 

If this defence is sound, then a driver would have to systematic) 
ally break the law over a period of at least seven days before. 
his employer could be charged with permitting the offence. . 
case it would seem would have to depend on how frequently th 
employer looked at his driver’s records. In addition it is difficult 
to reconcile James & Son Ltd. v. Smee; Green v. Burnett, sup 
with Prosser v. Ritchings (1936) 100 J.P. 390; [1936] 2 All ER: 
1627, where the employers of a driver who unbeknown to his! 
employers had accepted an excessive load were convicted of per 
mitting the excessive weight to be carried. ; 

We would welcome your views on the following points: 4 

1. When is the offence of permitting under s. 19 committed? 

2. If knowledge on the part of the employer is an essential i 
gredient in proving the offence then how many breaches should” 
the driver be allowed to commit in view of the fact that there is 
no duty imposed upon the employer to check the records? 

3. In order to prove the offence against the employer does it 
make any difference that the employer is a person as opposed to 
a corporate body? and 7 

4. If you consider James & Son Ltd. v. Smee; Green v. Burnett 
supra, applies to s. 19, then should a charge against the employe 
concerned be worded “ did drive, etc.” and not “ did permit X t@ 
drive ? ” JENOR. 

; Answer. ; 

1. The cases on “ permitting ” leave it uncertain what would bé 
the decision of the High Court on a case under s. 19. We incling 
to the view that it would be held that that section imposes 
absolute ban on drivers in contravention of the section and that 
an employer whose driver, in the course of his employment, 
contravenes the section permits that contravention. j 

2. If the section is to be enforced we think that it would p 
an impossible burden to the prosecution to make them prove know: 
ledge on the employer’s part, and we do not think that knowled 
has to be proved. 

3. No. 

4. We do not think that an employer who is not present in thé 
vehicle can be said to be driving it. 4 
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19.—Road_ Traffic Acts—Provisional licence 
bicycle with sidecar chassis attached, 
passenger who is not a qualified driver. 
_A youth aged 18 who is the holder of a provisional drivi 
licence for all groups of vehicles is found riding a motor cycle 
combination from which the sidecar body in its entirety has been, 
removed, thus leaving the steel chassis and the wheel. He ® 
carrying on a pillion seat behind him a boy aged 15, and “L™ 
plates are displayed. What offences, if any, are disclosed? ~ 

Is the vehicle a motor bicycle for the purposes of the Drivi 
Licences Regulations, 1950, in which event the proviso to 
16 (3) (a), and reg. 16 (3) (6) would be applicable ? 

Or is 1t a motor vehicle constructed or adapted for the carfi ¢ 
of more than one person in which event reg. 16 (3) (a) woul 
apply ? : 

I am bearing in mind the fact that the Road Traffic Act, 19 
defines a motor cycle as a vehicle having less than four wheel 

. etc., whereas the Driving Licences Regulations, 1950, onl 
speak of motor bicycles. H.C.MG 
Answer. 

We answered a similar query involving a tradesman’s 
sidecar at 120 J.P.N. 607. We think the vehicle in this case 
not, at least at the time in question, constructed to carry me 
than one person and that the answer to the P.P. cited abov 
—— apply, viz., that any passenger carried must be a qualified 

river. 1 
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